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M ATHY P nHonn xnn epn T . Fallon, 1999, p. 537
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Roach,2001, pp. 15-33; Hollandyxy ,0onxnwn ©vpna 1anmny ,maan
S5 MAPN WbV 1999-1 Nidy Ny 19779 vawn ma 1991, pp. 12-32
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297N DWNNN DY INNIY X 2XNIND NYPINI NDIMN NPPN 51032 HY NHPVIDY
Brzonkala v. Virginia Polytechnic Institytpp. w3 .m»mn m»ono 9 mn
890-893
o1 ;Schubert, 1965; Segal, 1993; Boucher and Segal, 9986w 69
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Miller, 1982; Dworkin, 1986, 1996, p. 1; Chemerinsky, 1989; Alexander
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Berger, 1977; Graglia, 1989; Bork, 1990; Wolfe, 199# ,monanm
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Tate, 1995Ro0ach, 2001Holland, 1991wn5 w1y 71
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Easterbrook, 2002
LOYN M NOWI MYNII 21NV 133712 1PHYN DOVNN N3 195 NINN YANNTD 73
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SV MY DWWV LYNI INKY 90 XN PWI XY NNOWI IORY PN L va) 1995
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DNV DXNYINI DXV HY 257D MM DN DXINN ;TN PIVIIPA
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,1993-ymwn ;p3 ;213 my ,1987-ynwn ,pia ;Canon, 1982, p. 38mwnd w80
Roach, 2001;178 my ,1993-ynwn vy ;Wayne, 1992/93, p. 178 my
p. 97

Posner,1996, pp. 207-209; Schubert, 1974, p. 17; Tate ‘amd w7 81

Vallinder, 1995, pp. 13, 33; Choudhry and Hunter, 2003

.28-27 1y ,1993-y1wN 32 Y 30wn 213 1y 1987-vnwn ;pia 82

120N NIONN ,PODYHN NTHY DITP SVIOY OHDLPNI NN HWNY PN 83
INTRY SW PTIVN M5 (17-16 MY ,70 NAvn D5 Bork) npoon mbmopsn
VW NI PLDDLPN L) Schultz, 1988, p. 22by w1 .2003 57N WA
APV NDXAN TTPY YT PIMIINDI YVIDOY NIV
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T2V 10 725 .0DDOPN DY NADNN NIIWND WO D121 DINPINND
NI NN 09 NI NIYIND INY PYY J2I PADY NWY M TIVHY
P2ANA 29 DY DDDVPR NPND DINYD NYY LANYY TI2 NIIN NIVIRD
NN DY DTN NONR DXAMI DIV ,TI INK PIAND 29 DY 1O I TN
N9YPN NPNA NIYOND DINY DIAND DY DNMIIVIN 29D DHVPN
;T PP YIRS PYNIN 00 (Canon p .ovDOPR HY AN NPNTI
.DINN DYAMI ININNI DIIVNN PINI
DVIYVPRY NTNN NTN NITIN RINND NNPDIY IYITHI N P
DY DNV D2 X 'DITHY 10D DY WIANND NIN DNRT DIPNA INDN XD
DDY2N DXTHNN NPT NPT NOMYN NNDN PIDY 17 .ODDVPNRD NV

=

:D0TIP DM DI TI NNND NIIY NMIYPYNT PN DY

. Majoritarianism: the degree to which policies adopted
through democratic processes are judicially negated.

. Interpretive Stability: the degree to which earlier court
decisions, doctrines, or interpretations are altered.

. Interpretive Fidelity: the degree to which constitutional
provisions are interpreted contrary to the clear intentions
of their drafters or the clear implications of the language
used.

. Substance-Democratic Process Distinction: the degree to
which judicial decisions make substantive policy rather
than affect the preservation of the democratic process.

. Specificity of Policy: the degree to which a judicial
decision establishes policy itself as opposed to leaving
discretion to other agencies or individuals.

. Availability of an Alternate Policymaker: the degree to
which a judicial decision supersedes serious consideration
of the same problem by other agenéies.

Canon, 1982, pp. 386-3885
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DMANNI TPNNND NIVAND NON DMIVNIY DY 1YY 2D WV P
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YODIDOPN TP VAYN MY MIVANI 17070 DIVN 12 ¥ .DPVIDWN
:NODN N2IVN MIAIN PODN NI .INN TVNIY 292 DI TN TVNIY *9
1O IN XD TN YVDIDLPN) MMIVIDT DIDA DY DPDLPN PNAY PN
DVDOLPN MNI DY NI DY NYIVN DY NNPPA PIND NON L(NDD TR
Highly Activist, Somewhat- n115 mna vidy wsn X0 MmNy
PMNI DT Y85 amad awaxn M H1mn Activist, Non-Activist
MIXIN OV IOYN DAVYNT N DY NI NPVIPY NMYYL DHIDVPN DY
¥ oonyd MY Nan MNXIND 1922 M, 172N

DXIVNIDN NPNA .WITN PR YIPY DXIVNIN 2D IP WITH Ty
DNYTIY MDD MY MNTIP M2 MDD DY NDDIANN Yo7
DIVID NNDN PIDY NN ,Wpan NIN 7O .0V DO NIISN
DXIVY .DOTNY DN DIDMP DININ XAPY DINY HIIWNN NNODIN
) DYPODN ,OPDVPNI YTINKA 1PTN DNONI AN ININD Y
MNY IPRY ,MODN DIVNI M vy nv (Marshal) v (Young
79080 1PV TIVONN SMIYRYN 19N

5Y QDN ,DXAMYN DN 71K MNIND DIVNIAN MDY VIDYD
NS MYPIAN PN IONR NINIYI .DPLIMIN KDY MIAININ 1NN
DOYIPRI AVNDND ,TNY P23 NN XD DN XY NN DPIDVPN
TN POA DN INNRD

39y VAN NTIPIN DVDVPRA TY DXINIANN NIPYIN INIPHN NYVIOY
MTOM TIVAD MNYD DO LAYN MY DIPNN DY NIN WITH .1OIVN
MORY DY NIV, TIONIY MONYY NPTOIN MONY DY 10D ,N»THI PNOOWN

IMNOWIT MNPD WIDY TN OYN LOYNN N2 HY OPDVPRI NNININ M P 86
x10 A0 pa .New Deals nn1pw novpnay Warrensy mnowia Burgerosw
DYLVPN NI Syad Warrenvawn mnowa LavNN N2 NN YNNI NN
NI INNMONIY (2 TONID) MIYIDN MNP NN LYY NHNON NI NI
MNMYNI DHDOPND NN MINKD MNPNIY MY HON> M) DPDLPN NN
DIRINNDI NON DINSNNY . MMPNI I 72NN N1NYT (3 VNI NIVIAN NNNIN
412-406 1y TNPNA , OV NI DINN
NVYYN NN MOIPH MDAM MITHN DITIND DNY DIWITH DAMIN NI D) 87
Young, 2002, p. 1144; Marshalky .qmwn o031 by Dannwn 27 107 IWaND
2002, p. 1120



MPNIVN NTTRY YWHYN DXIVNIFN N THX DI .AVINNN 121N PIIYY
SY YN 1DINN P2 MNROYNN TIN ,IMA LAYNN NAY NPVIVY
QI MY DN DIYOT DIIVNIA MW GMWN MIINN E.NvoNNN
WIPRY DINMD NHIT, NN I12Y0 DXNYPRH DINM DY DXODIIN BN
P PN T IYPNA DHPDVPND .IYIINN NN DY N NIYIIND 0P
SINTIPN NPIDAN NIONN NN MIVIY J9INI I ,NNIT :LOYNT Nda DY
— )2 VY NOND NSV, 2N MV N2 P00 IYYN N PN HVD
QDM YN — 10 MYYHN YINY ;LDIDVPNRI DN

INXNIA NINND IWAN DININRN DINPIN WA 1PTD DIANIND WD
SVIPY DPDLPN SY DXTHN NY2IN DM NI ¥ (Roach i by
DYPADN DINND 7°.921P0N IDIVMIN NI PITY DIINY DN DMWY
NTHY 9932 MTHIY DADNN DXNYINN MY NHPNND DXIWN DIXDIDI MDY
DOIANN NI Y TN NI IWIOWN THNN PN NI O NN
N¥II PVIDY 7»wya 7NN (Dworkiny ppaaT by ymTay by amon
.DINN DYDIVIN I HY VIS NPT DY INNPHYI NN N WY

TIVAN NN IPPIDND VPN XYNA )TN ,PPNIT DY XD NTIP)
05910 11 .N3Y DTN NI IRV IPINT DONHN,NVIVN DY SNPIND
TAN NIV P NI DY INDRN L2190 MIXMY 23910 NINDT DY NN D)
1219 POOY DY VIV NIPOYN INY NN PVIPINTY NNIDIND

The constitutional theory on which our government rests is
not a simple majoritarian theory. The Constitution, and
particularly the Bill of Rights, is designed to protect
individual citizens and groups against certain decisions that

VPN PNT.PNT DY INDNIA HYND NINK NN D) NNMP W MHILMY NDan 88
DOPPDN VNN NN WITHY PTN NPYI OHDOPN SY WITAN 19 NIND DINX
INYTY T AP 2IWN N0 70IWNN DY NOLNTINII DIVAD VIV NNDI 1YY
VY NI D) SVIPWN TONN NN DN LAVN DY MNYNIT NN OHNN
OV PN HYNY TI IDLDDOPRN MHVIPWN YYD DY 129Y-D90930 THNN
3 PIND PHT IV INBNY INNY NDA NTY 2P0 VOWND AV ,TON NNHN
DVDVPND NV PNYTY T2 PN ,NINYN DY YN LIYNT NP VIONT D ITTH
(181-178 My ,1993-y1wN ,97)1) "RAN YN NAIWNN NN PVIVND

Roach, 2001, pp. 106-1089

“judges making law; judges being eager to make and impose tie 90
(108-106 my ,ow) law”
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a majority of citizens might want to make, even when the
majority acts in what it takes to be the general or common
interest!

DVPNPIN TIO> NMIDT OV 1NN NTITNRD WHWN XNIT DY OWOWN THN
PIYNN VMY NIN N THNIYOLDDLPN LAY MYV .PVIPWN NYIINI
.0»NI2N DXOIVYN DY 1R NMND NN DI TIDY MM DY-THyN
JPMPINN 2953 NP NIDAND NPNY IMIYY ,NNRT DMIYD ,MDIN NYIIN
/Y29 NI 91D NNDY T MYIN 2. N»IDT NYND NLOWN MNYI DY
.DN2N DT P

NINND NDMIN MIT NIT GDN 2IWN THN 2D WITHY PDIN YN
DVDVPN P IYIIN INROY APNIPT PA OTIP NP TN ypI DY
2Y DDIAN )TN VXD YA VLINN TNPNA NAIWN T IWPNA INDIIN
19102 NPINN NYIIMN 12V 1IN NVINNN INKIY DPINPTIY NI
DVDLPN TITAY Y, T .OPDVPN NIIWNA DXANWN D390 DN ,712T HY
29Y 0O)

... the extent to which judicial decisions permanently displace
policies established by other arms of government. The issue
of displacement involves not only the immediate question
of whether a particular court decision conflicts with policies
established by other arms of government, but the way the
conflict is ultimately resolved. Many approaches to judicial
review are overly narrow and legalistic because they examine
but one issue: whether there is a conflict on judgement day.
This focus ignores the options legislatures have to respond
to court decisions.

DYNNP DOYSNN :PT PDAD NPIYIN MIAND DY PN DY WIANN NI
,AYIOND MNLOY NPX-N N VIYNN NI 2090 NPV ,DPIN PPN NI

NN PAYAY 21N QNI INWY LaYNN 3 N 295 .Dworkin, 1977, p. 13391
272 INTAY DX PPNAT PINK INY NININD 123N .1PMYIIND TNN MI TION
PN 351 2 DYD T PI9A IOT IR PN DY IDIN NP

Roach, 2001, p. 108-10%2
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NN IO DNDNA JATN NN OMIPINY 07D IN DDV ONPN
YOI ,I2Y N9 NNN DIV NYIA :DXIVNI DY DINYND NYIDY DN
229V NYINY TINY 29 NMN YDV

oW NLYOYY DNMNNIN DN DM DMIVNIN I PIN NINNY 19D
MINNX INYIIND 918D DN VIINNY D1 VAYH M OYNY .LIYNI M2
VIONNY 1T TI) ,IRNYN DWD MINK MPTH DY LAY NNAJ IN 1IN
DYNMO DNYP DXINK DXIVHNI INVINN IRPN MVLDIDVPN DI TY
IUND HWND SIWIND DPDVPND DNNN NN YR DX PTINND ,DONNON
™Y, PTI NIWD NODP NOY MLIYN NIONY LIYNN D NAD N
VININD THIINON MIVAN NNMP KD DINYIY — 7IYIIND YINI RPN VAVNIN
NPXA TRV DIVH ,MODIDLPN NIINA NN INVINN — NYIDIN
7Y 7921, MNY MAIVN 52PY 57392 1912 NYWTN NONRY DINDN WINPT
ND NVONN DOIN )12 YIIND NPIIVAN PNN LAVYN N P TA
VYN VIVYNN N DX ,NNANI ,LYNY) MIVAN PIN KD MOLDIDVPN
INNRD NTRYN I TYNNI NN 2ANWN 1 NN (NYIINHD YINdID
TP MY DY DN DY DMWY DXIVNINN DN NNV

110 my oY 94
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72y 19 ADIX 770" YD N

TOWUYN YWY INNYD DPNIYY DIVNION DN IPI DT NN NINDNI
NN I DINRIN .JATI NN IN NNTIP TINVIY NNOWYD VIV
NIYYINN TYHN DPTINA 2NIND TN PN ,ODDLPNI PO H2Ipnn
DYDIN NN L,IT NYIND PTO XX NTIPI PODN I DWW DTN .oy
.DIVNI NN W

OVIPYN NN NN NOAT |, PNT WINY 0NN D533 ONA
T 2392 DIDNN WNRYO MDD 90 MDY MN»PY NN ,NYI9a N0
PIVAR MINON P2 HVLIDWYN NPNAN IPNYY P2 DY 019N 1)
GPON?Y NPYDA NI NPYNVIN NI ,NNYTY ,0OYNND PN qONI
SV NHNNNN DTN DN PNAD WITY TIY .NYIIND IWITI NOV IR MIYN
MWD MINK LIYN MOIY DY NPVIPY MTHYD THVIDYN NTAYN
MIND DX 2XNIND LAYN NP2 DY NI NN PPN NMDIT MPTID
TOPVIPWYN NYIOND DD WOIWY YNDXM YVIVNN YPINT INY IDIDY
NNOYID INYION DN DDA NNIAD LIYN M INI DNAY DNNIND
DYNYINN MY DY POV NPT INKD 2IW) OMNNI NPT DIVNIAN
.DYINND

TNY 119 NOIX '770M YD ]

NN TIND LOVYH 1A DY DPDVPNT NN NN 0NN PN 1T NWNI
DNDNA .N227N HPNIIN VN NNDHNA KD VOYN MY NPDDIN
MavNnNn TINN MY INRD PT PO DY HWMS NN 0NN DX TID
NHPVIIAN ,NPNIINT MIIWNN DY NANNN NN YN DINVONPA
2°NI2 N30 1T PYV DY HAYIN PN1Y DY INKD PT PO NPNIVLIWN
YNPIN TN JPLY LAYN A DMPNRY INPIND NORTT MTIN DY
5712587 2NN DINK DRI DY YTYI2 11OV THYN 1D PNYN NPNY
P0AY NPIYAN NPNVLOY MIAND DY NNH ,2O¥0 NNNI VP NI

Y9N0 DY NROWN NPXA 1D SNPPPN NPWI PN M»Wa SN LT
J9INT DPNOWNINN NPITHN NP IN PIND PPPNI MINLINNT ,TPVIVYN
PDY NANNN NPNA NN DXNIN NN £ HVIvWN NVONNN NX DXIND

Hogg and Bushell, 199i&1 13132 >0 mNno 95
Roach, 2001, p. 11026



YPI ,0°27 DIPHNA ,MPIDNT ,NPVIYN-YIN NPNDY MIANNY D) PT
22pPNNY 512 PT PO .PTN PO JNN INRIOY NPNVIYN MIANNY D10
TPLIVYN NNDNA GPNYN KW AN DINDNP DRVLINT , NN INIDNA
NAPWNN ,NANT NPNDY NNPXAT MY IN,DPVIDVN NOWYD NNTPY
POV DX JNI N3NNI DN TVNIY .D»P DIIDNPH MVIY 1IN
DMNINN DIYPNA PTN PO DWPN 12V 19INND DX N NI .PDIN DY
L0AVNN NP2 29 INTIV NPNDNN

MPOY DIVN ¥ PT PDAY NANDN MNNI YD N IO NMIYL
IWAN 1 PNYY .IVIDYN NVINNA DINNN YVIPWIN DPDVPNT DV DN
YN DPIVPN DY INP 121NN NN .OVDLPN SV IITH MMD
IV INKRD 1NIDNA KAPNNN PT PODAY INNI 7PN TNY 29 NNSN
YN NI NI DHIVPR YYD O) DINY TI2) OTIP PT NPYY XD
DN 1NNV ANRD PTN NPWO 20N PT PO (73 29 NN
XY DY DV VAVNT M MW 121D DY PN KINNI POLDIDVPNI
M PT PO TN DPDNIANT NPVINN MIIWNN NYINA 21 PN
NYONIN NAND . JNNY INND INDIV PT PO NN YLD DVPNI DN
TOPMNN XN VIVNN MY IYHYN NPVIDY IYIIN NIMDN PPN N
SVINY DHDVPN HY NI NV — SVINDNI YNIANN DINDNPN N

39D YNINND 1228 N NAND DY ANTTH DY PYNIN NN D
TNPNA DTNN INIIN DY MNNY DXI»N DN NN ,DONY DXIVNID
SV IN»N1AY DDA NPADNN ,MNPPPNN NANDN MY WPNA NTTHD NOP
Y ININD NPYPN NWYN ST DY NI9NI MHVINY NVINN IWUND NI
PVIDI DINDNP NHNN XY MVIPWA NIPYYNY NP WIANNID T 7I2
DIYO DTN DX INAY ¥ INN ININD .DODDOPRI NDAN) NN 199
VOYN MM YT NVONNN DY

LOPNANRAY PV PTN PO P2 INYNY IWIN NON DXIVNIY NNXTIY
MYN) IRV 1Y PTN PO 77, NIYWA NN 7PN DI IMNIYY
PO NY AW N WA NI DYNIYY PT IPDS NITON TN (1993

INIY NI 7Y OPRRIY 217/68 N2 97
TNN NI NINTH W NHUNND YR /3 17¥3 HNID 3872/93 X2 PTD PO 98
NY2» NN VIOND NOYNHNN NVONT MIAPYI SNV NN DY MPNY NITON
SNV PO AP NIINN KW 2015/91 Y2 .IWI KD TWA K12 MNONDY WD
IIYYNDY INDNN WY 73 12792 NIV 5871792 Y31 YANI IR NOWNNI /3 17¥a
4676794 X2 NN NDNDY DPYYNN Y 73 1792 SNV 7198/93 M2 /NN
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;72 99 NN, NYRIN NN NNDNA :TPNVIY NPHTN VDY PTN
VNI INT) PTN NPY DY WP DIPVDIDILPNI DI DY DIV
NNV INKD OPMIOYN G PTN OPDY NIANND NINX X (P 1
DY DN

DIND NOYON IDIN VPN DOPN PTN 2D ¥YIAP {72 OPRRN NwIoa
NIWI YN PIN :PDIN DN DSDIN THNDNN NIIWNN IN) Nava poT
Y NDYJPIN N PTI2 NY OPIN MIPNN THROND PINM 009 NP NYD
NOYAND MY DI 0PN TV L, PTN PO INND . PTD PO INRD
21NN NP DIVLDN A POND YYD TON PTH PO ,NIVIA POTHNND
DYPADNN POY YN DY PN DNYNAD DDA D) PO UPRNRIN DY DINPNIN
797 DY TYINTY MNIYA NN PDNINN NORY NNT DY SNV MPY
YNINDY MDIPHRN NN NPIPNI NVIANNIY PPN YN MM PN
IPOM DaPNN IPONY XM20 MDY LAVYH PNIAT MYIN DY NITON
P9I DNDN DIIYPNA PTN NIPWI DX PTN P I PAD PN .INT
7,901 MNP MINDN DN INDAY DIININD D1VAVN DOPTY DDA

PT PYN PIDOYN YOIN :TIDY PIN YD PDA) 12W IRV PTN PO
NY2N PNV PT PN D I XD NIOP WA XIMD DTN DY IMIT NN
1IN PMIAPYIY PV TIWNID YT 19IND DX2IN ,0ONT DIIYLNI NI
PT PO I TNY N9 NN NN UDIDyn wain Mo PN

7y 19793 DNV 5009/94 Y31 D) INT JANY INIY NDID /) 17Ya INIVIN
IRIYY MIURIN D1I2D DIYIN

2 NOVOND AT DTAY P MOIN INN TYIVY AN DN PIYI RN T 99
,IYNPINO NV DY NPT PD MIAPYI . NITND 1IN 1997 1Y DIV LOWN
NTIPY MIPIN , NIV YNIIP SVID MIPN DY NIDIND NY PIN INNN HV1IY
DOIDN POY YN NPVN Y DNOYIN MYY NN PTONY NINDN NIDINA NPPYN
(40 7ON) NPPYN NP NPPNY PIN) TPNT DNDNIY DNYVLI YNNI DINY
INIY? NPT 3471787 (DOHWVYP) 97N (34 10y 1336 NMIWNN N7D,1990-NMIWNN
(21)249 YD SY DIWV1 NN NMIVAY PIND PPN INRIY NPT 997 /)
PDA YV DPDVPRN NPNIY NI INNT DPODN MININD NPVINY MYIINN
0 M1 )9ap T

90 my 1454 07D [ TMIWN) PIDYN WAIN :TID> PIN HY WTNN N1 Y12 Nd>nn 100
8 PYD INT .PIDYN WAINA YNAN PIN PPIND NIYANA 7MIINN DPDY” NIDIN
(178 my 1662 N"D NIYN NPPN) INY INMNND PPN .2IDYN YN :TD> PIind
PINN YV INNN MA% MV TY HAPNNY YN PIN DY NONY T NN DX PON
(wan PN X ,Ta93 TRR PIN DY 5N I NPdN)



DX PTN PO INNIY VAN 1PYYNY INND ,INPL YVDDVPN
LDMONPN 1D D0Y2 NNNND MITHYI LAVYNI M DY PMTNY NN

DAWIAYU'ND A

71>N22 DN NYNWN DY MTTINNN 29NN ODDOPN DY NIV NN )T
NVONN NN INNONIY 22N IWPNA O) AYNNNY ¥ DPDLPN DY
) N % NN NHHINA TID NNIN .NVYNNN DY 1IN HPVIDY
N (PYRIN NYINT) TPOLAYN TININIV P MPNR DPVIDYN NOWYN
)7V 19N MDY YWY D) KON (W MYINI) Y090 ANINL WY
N NNIN DDA DY .0»TIDY DPNPIN DI DIDIWND NDTPN N NNVIANN
N YDYDI OW-OINPIN TV NYYRND TPVIDY 1Y 9D Jyv)
,INTPIN NIONN NVID KO YN DI PYOHYN NN NN NVDIDVPN
LOPLY NN NNYID NPAIYN IN MINN NVIY MY NTHYY NTINN
ADNTIPN DYNYINI DPDVPN DY NMAX NN 1D PRIYNN 19INI) YVIVN
DT 1N SNV NIN DPVIDY NNYY NIIWNI DT NN DY
MyIoNY Pa0N DDA PADY O TIDY 1IIY DN IRV [ TPYRI
122930 DYDY 719 DI DY .NPIYNN PNY NNXY N NPVIDY
-DDIOM SVDINDHN DDA ;NON DYDY DY MHDOVNIM-NPMNN NITHIN
NY2XNH NP N9IND NPIYNNT .NNPIID 73 100 NNPD DN NITIN
NOUMNYN MYID NN TINDIVNON TIMIYY YOV YN 22D
2YT2N0 — NPINNI JANYD MNNIN NONI TNPNI,N1PIIY MIONYI WD
PINN 992 NTNY N DNPPIN DY MORWA Y110 VAYN SN DY ONON
TN VTN ,NON DIOTI PNTIN IWPNA TNPHNAY ORIV WP YAV
NYYNDY )INT ND 1T 00 909 11T DIV YYVIPN MDY Ty 9IND
Y NWONN ODYNND PIVAR KD D)
ININTPIND POOY TIVN DY IMNN DY 1T NINAD D3I N7 PIYD
DNMIYAYN YNY D7D DXAMIN P PON SVIPIAT TIVA DI DY HOITIDY TIVD
MNNAN NN ST PIN NOIYY HINNY PIN POV I T DV
2NN Y9 DY DWad NYTNI DNIND DY MIANNHD RVIAN /PIND POHY
21NN 1Y IV IONN XN PIPOYI . PIIRDIT DN PNINDY PIND N1XD
Y9N MR YW 9IIYN NYWINA 725 ONNNA LN IWN 1IN XY ,PIND

.341-320 'y X 713 ,2000-07wN ;P92 HWnd NI 101
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MTN MO YIYIN ST DY DYUNY — 131D MANNND PIND NTYNY HOVIPY
DN 11D MVLDIDVPNI — NN MPYI
927 DY IPOYA DX, MNY DN YW PIND NOOY OV YMNND 120D
WY DININI TIDY 1Dy DY DIPINA PINY MNI) Gpwn HWIND
IYNDND DXYWITI MDD MHLIYN NVIYI VY ON NIRYN .TPNVOY
DAYNN DY MMNDIDAT NPTIODN MIONRYN DNN NN ,I1DINI) DIy
NIPN NI NP VAN DIPN,PPNAT TONT DY NN TPHD MINT
;027379 NYIIND 22NN MYV, NPNIYD THPVIPY PYYI BYIIY 1Y)
1DIDWY DYDY 121 N PIPY P2 I DY DY NDDIAN DPVIPINT
NPIN NI PNPIN THDN DV NPT 19 PHN DN NYX DY ;07D
1YY VOYNN N2 NN I TN, VNYN DY IPPAN ;1IN MSIN
IN DY TV IMN NN OYPN NORYD IWUNI GION DY DTPY NI
AVNYIMIYY T PNIPOY DY DDIANT 12TV TN I PPNIAT 2I0M
TINVOY NVIYI MVIPIT NN PPNIT NAIYNN NN NPNNN
M MY 12,2590 VOV HY MV NP DY GO 12TV DDA DY NNNYIND
IMNNN NPIYVLINN NNPDN PIDN PPINAT DIIN,2II9N NN MNYIWI
DINNT NN TPRNN NXIN PNINND 1I9DA SVIPINTI DINRD DY NN
DONPINN WHIT ,NANT DOYAN PYOL MAININ NN MXIN DPINa
Equal protectiomaTa mxnnn Tnvnay Bill of Rights-n ,npinb
MRMN 2NN wId v nyT> .Due process of lawof the laws
YT DY NN I9IN TID? 229¥2 MIAVNNM 1790 TINK 1PN NPNPIN
IPIND DY I N

Most contemporary constitutions declare individual rights
against the government in very broad and abstract language,
like the First Amendment to the American Constitution...
According to the moral reading, these clauses must be
understood in the way their language most naturally suggests:
they refer to abstract moral principles and incorporate these
by reference, as limits on government’s power... The moral
reading proposes that we all — judges, lawyers, citizens —
interpret and apply these abstract clauses on the

Dworkin, 1977, p. 182.102



understanding that they invoke moral principles about
political decency and justice... The moral reading therefore
brings political morality into the heart of constitutional Few.

NPIIIND IWPNAY 2N ,NIPIND DY MIDI NINIPI 02N D101 DX D)
NOMYN MY I VN MINNND NINDID NNWID PRYND MON

...any system of government that makes such principles part
of its law must decide whose interpretation and understanding
will be authoritative. In the American system judgfes

— DYDIWN DPTSND PRNIT OXN NN YIOND LIVYNT M DY IMD
TPON DNSPI,PPNIT IV, DNV .TPDONNN PN, NNV
YNPIND DPINN Y2 PON2Y HPNIAN NNIDIID NN POV LAY N0 M
IO NON NN PO NPWT ORI DIN I INDIDIND DTN ;P> IIND
19INI DA WpPaN NN DTN 92 10D — DVNY ,MDPINN PN TPRD
D»NPIN DIPNI D»IIY DIVINY DY — IPIND DY DY TPINNDN
DIV ML 0PN YLIYNT TIVHL VIVA PNINS OND PRY DIWP
YAPNI INDIN TPINDY NPIDIN NMIDT IMINI MAYNND TPIND IPIND
T IYYND XIN PO DDDOUPNR MTIN DY PTN DN DIV DYDY
YI900 VMV DY ITPAN NN 1N AN NIN NINY N9 ,NYLN
105 9PN
212> VAVYY 1P TN IMN NN — NYPN NORYD 2N ,NINN
1NNV NN DY HPNIIN N NORYI NIWVN 1INYIIN NNDNI DPYaND TIN)
DDANY NIN NORWYND DY WD TNNN DNY .MYHDYN NHya dnn DyoT
NN NORYN .PPNIT DY INNHN T NP MAIWND MNPYIN NNN NN
MY NP2 MYPT MONWN 12 NPT NN 192N 1190090 997y TIvD
NN PPNIT .DOAIWNN DPVIPIRTH NPTHN DY NMNNI )PTH NNDONI
1123 1IN I3 TIVA I XD INNNA NYHAINN TID DNIN . JPTN YN
21907 TIVN 20N NN ITY DX YN DNNND J9IND NITHINDY MO
¢ Equality of concern and respegthivn 7y N, PpMaTT X2ON

Dworkin, 1996, pp. 2, 7103

2y oY 104

Dworkin, 1977, chap. %-3 my 0¥ 105
182 my 0w 106

42

0I9'Y DPYOFN NTINT "TRN-NTN 7TI0 2 :NIN'XNIINIT :Y"2A NT 57 NTHY 1)



owny ooan X M ey . Equal status for all citizensx
POLLY DY NIV MNNN TIIY MIAMNND OKINN POIPINT->NPIND
MYIN DYITIHITIO D 1PNV TIVD I IO N 93 1% NT93 219
APMYIDN NN ANYY NONVN
PN N NPT DT OW IWPND 1Y 00y TN DNIND IWNA
VAP TIPPIINRN NPIND NPYRIN PPN NI DPNPIN NAIWN MIPIIIND
“Congress shall make no law respecting an establishment of
7900wy 7o religion, or prohibiting the free exercise thereof”
2YNYN TN OINPIN PIPYI DNTH WHNM NTN WaIN ,N»THN 12 DTN OV
PN INNNN ITTO 1Y, NPIPYIAN P2 PN T N0 PPNAT O»Y]
IR NI, INP MDINYN P MIPN NTA NPTHN MWD DIDIND
17 5owan Sy 0352 NN IVIAN YWIN 1N MINK NNPN DY TN
DOVOYN NN DY TN KXY YD DN PN NOVID NI PPNIAT
INND IOUN XINY,D2IIYI LAV N, IDINT LIV P NIYPHN NNIITIN
D>TNNNIA .NON DY DTPY NLMWN MYIN DY NMDA 1790 DY 1"
DN DO DINN 02T .11PITY NPDND DIV ¥ 1T NDHN DINYVD
IPO¥2,0°39Y NNYNI 2IYAD VTININ NI YW NV MWD ¥ NIYLN
T°5N2 DN NMPX NOVMWN MYINY TI NIV POIPINDTI PYIITY Dwa
NN NNYL DY MNP T P2RYNY NIMNDA PR NN S0IPNT
JDVDNPXA NIYL YIDWA TPHRNI IPINSD .M
10D Ty YIONY DONVN MYIN DY D DIV DXIPIANRN N PON
TYYY NI T WP DDV MYV NIXY IN 12XNID NNYIMN IWINY
DN TPXDININD O) NOX ,MINTY 1DIND P XD DDA NINY 117 10N
NYPI DY INKPY DIONYNI DXVMY ST DY DTN DY
P2 N) conceptionpay conceptya ppNaT v 1nnan H.mvnan
MNDD ON MNP0 DYND DTN (VI 1IN P VYN HVIN

Dworkin, 1996, p. 17.107

oY 108

, N1 PNV HPNT 7PND DY IND NI THNDD PRNAT INT MY .72y 80y 109
DOYNN DY NNPYIA IMTTINNNA T (4-1 DPI ,BY) MDA NOK NIMIYY
Y DY ) NHONN

5w v Bork, 1990;Posner, 1996, chap. 9; Easterbrook, 1884 110
NNPAD 1PV ,DOVMYI NID POV NIXY NNV MYI1T XPNT PIN2IVDN
IMIND 1272 MNPODY N2X21N 1MNMNY APY MYNYN DRV D3O MI 1273
(98 oy DY) LNIVN DY



372 DAMYNY ANT J9INT NN INDN TIDY NI MTPHRNNN NPNPIN
D»NI2N OMNY YPI DY NPNPIN MNT NMIMAD NI NNDN PIDD
PNY AV TN TIVA MIDND MDD NI MDAN MY .0 INNI
PNV MDA DN DY .DNNYAD NPIVY P MDA 1PN, MIP NI
DD NN NN PYTY DNV DIYPND ORNNY JIT THINRD MNWH
T2 PPNNY R PIPYI MDD NN 1PN ,NPIND DY ¥II¥N Ndand
1 5939907 NN DY MYNINN
DOWONNN OX NNYTO PID .MNONNI DDA VW PPNAT DY INDIVND
PN — DDDVPND NONDY IV DN — N, NPAVN DPNPIN NPNIND
TNYINN D90 DNXY DIPIIN 1IN, 7252 399071 NYINI DPLPNRI DTN
GMYN D02 NNT DI YWY DINYN PN DY PIPIIIND MWD D100 1Dy
M9IN 2T MIVNDINI MIND MPIZNNT MY 1IN MNIN NPIN —
MTHRN DY INNIYY 171109 MNDTD 1) NN IOYY NN G20 YYD
NTIPIN DN 77 NYWA DANNYNN 53 ,(09779N SWNnn S inpsyd mond
AMYN SNPIN X9V TV NAPYN ,NAY MINITN NDNMN DY ,NPINNY XN
ND9NHN NNN N NYAN THINYO NNIYID NTISNN DY) O )2 DY I
MIVON PN NNINY NOYNY DIPNI I 1DYAN NNTPN IN NNNDH NYIY
PO NDAND MPPHIN DN PN ,1NYON YN T DY OOYP NNad
MINNN2 IMZT TNIINT NOWNINT DNTPHNN NY MDD NNPa
NAOWN PIHA M .N9IN NPNIAN NPIYNN DIRNNDIN DIIYPNI MININY
NPTNR MAIVD PADY DIIINY DN LAYNN PN KHY MYV W NTIY
,OYDOIIVON MIND MNPH DITPH DYYIN PP H2AT Non Nryad
) IMAD RO PPN TIT OYN MOTYNN DMIND DX DXANIWY DPNRY
200 DONITY DNV TIIY NDXAN DITPN VINND DN LAVYNN YNNI

mMI90a D) IP»P W MNaN .135-134 my Tnena Dworkin, 1977, chap. G111
DIy YY DNYP 272 NN NNIDN INND NN HWND /v 1Y TN AN
Walzer, 199415 029y 5v ,0210 N ,DDIW T8I 'PT8N INN 1D

SHNIWOT WP 3 PYD OwbHY P9 Dy 1M Gavison, 199%mwn jpwvadNd 112
Foley, 198%) wn

MLINNA TN NPNY DAMWYN DDA NAPWN NPT MNP 71192 NN PP 113
NND NPNND YVITVINT MINDN NPH DY MYWN MDOVND MIND NPH DYN
VIYN YN NNYTY NPV NPVII NMDNAD T2 MYAPNNRN MVLINNMN PINN
TINPVNI-NTY VIV MDD DNOIY DYAMN TPVIPIATY DXANNNT DINNNT
My 1999 ,597)N) DMNT DY DV LAVNN YN DKWY NOYNNN DY ,PPINKN DY
(256
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PYTNNY D91 DN PN ,DOPTIN LAYNT YN DX DXIPNI DX D) .17AND
7179 MYNNNI DNMVINNGN DIAIYN DY MLINNDI MWD DNPN-N NN
,D0NYY MIT DY DI NI DINN PN DIV .DXITNN NI MDY 1WH
DN LAYNT YN .DXINKD DXPNA DINY IN NPIvNHNI DMV DN TN
NON ,NPIIY MONWI YOOV YINT TPINT NN 210D 0YIINN WN
DYITON DY NN TIND 0PNV DIPNI PIND DIV P1aTO DYDY
1DINN DNMIDINI DMNNIY DY 199 1 TIT2 .PVINBN NN WAV
PP OV NNYNA DpaT ON H.0» NN Y201 DY DIDINDY DNMINID
-390 PONNN MHINNN NPINA RN DD MITNIND NYPIAND ,PY 19N
2197 DY DY 9910 SVIDI9-XIN PN PN TNXN .NPIND DY I I0OWN
P2900 YWSNN PN NOWNN PINNY MIVINT 1IN, NPVLIPIDTI MO TN
0N PYIYY MPIY 291 210 POXID

PPNIAT .DMDXDIAN DXIIWN NPNIAL ININKD NNPYAN DY NIy
D9 YT DY YNINY MPNN TIY DY N9DIN DDIN PNV MNHND IM2
N9NWA WIND DOWPIAN NON s Dapm amw 71y (Rawls
2XNI7 MIPYINRN NN OTIDN TIVI PNIYN TIY NN PNIND NN DN
DYTPHRNN PIPIAN 21N PPNAT .DMINPIVID DXIIWNI NTPHNN DYOT
MNY MIANY o2 I0 PPNAT .20 MSIN OV SNPIND 1)ana
,22IVN THN POIND ¥ NON 925 HEm0apinT HY DY MINDI MND»PN
DNINDYIN LAVYNN DY DN DONINDPIN LAYNN DY TNNPN NXIM
D»DYD2 DY NPT 2IWN DYDA MPIDN NN MPTNH DY MO
NTRY DYIND YW TN 725 IDY ORIV IWPND NIV DN IDN
N WPND DT NON

MORY WIOY DY MTTINNN N122INN 1 NI NYNY DY NN
TPVIPY YWY NN YITY NI 1NDPYW 1272 PYON DX, TPYRI . IWD
MMD IWAN ONI, DIV ITIPORIVN HD1I , DPOIPINT NV 535 DN 9PN

NI NN DPPOY ;30 1IN D0 1999 ,1994 NHAX DI NI .258-257 0y DY 114
NN D92PN OX TR DY 51 79y 1O D¥9 ,2000-D7WN JNIT 930099 ,PHA)
INT) OTRD MDY HY ,PINT 1NN PN2AN ,2NNN P9IND DY NNSY PP DY)
DINN IMND IMONN ION PI2TH D210 W) NYAPNN (83 Yy ,0Y Dwnd
DTN DM DY 29NN

Rawls,1972, chap. 4Dworkin, 1977, pp. 178-180115

(Dworkin, ma21 MmN MYINT 2390 PNIPY SV PR A IRNYNN DUNo NI 116

(1996, p. 16



OV Y TN POYN TN YOV IONIWD TN YYD 1Dy TN
DONIYIN WP NPT NTORYI MYION

PN O2IN ,DO¥0 1IN 131D NNWYRIN AORWYN DY PoN NN
NPYNNI INPHRY SVIPN VO ,NPTNY NT DY WP OXTY PINIWND
YTV NN DWW ND NN SVIPT MIND .NXYNA NDHIND NPNIINND
YOTI . TPHDIDININ )10 NI MITTIN PVIPINTI VDY NPWY NN
PN YTYOIY T KDMMY PDID SNPIN 13IY TIVHAI P NIMIYY 1Y
TI2°0 YW DOTIDY DI 1T DY MY THINPIN-NVIPIAT 192N MMD
5Y VOMINT NN DI O1NPIN DI POLOY NIV IT DY PIN
997 ¥ 7112 NIPNA .NI N0 MDY NVINN DY >IIYN 121NN NN
DN DPIND ,DNY DI DXIMIND DI 1IDNN MVIPINTI MIVIN
2 PON DX TNPNI NXIT T YN ONIPN 2T POOYI NN NTYUN
339Y0 DXINNN DPRY NI DNXY DOINN YNNI MY DANNWNN
I9VN NN NN DI PINAD NPN NONRI DMIPN .DPTID> DPVIPINT
DYIND WATI JPHYN LAV NP XD PYLY IWIN 11D DXIAT A¥NIY NP
NPINNN NYIDN TIT HY DOVIPINT TID> Iy NDOYW DWY IPOHN NN
LAYNT DINNI TNIHIY DIIDN DXIVPNIAY N7 NODN MYV .NIN DI
VIVYNT NI 12 ON NIN ,NPIIY MYIINN VINND MIVIN PR NN
Y00 GPYo N1 POTH MDD O) 0T MDD DY 0D H1van
A0 GPNYND MNAY IN 1Oy

DI9Y DMN 0NN .N9P NMIPN MINKD MONWYA YNV OY MTTIINN
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Table 1

Judicial Activism: Parameters and Guidance

Cluster Parameter High level Activism<=> Low level Activism / restraint
12. Social/ political Subject matter highly Issue low on sensitivity;
background sensitive or contested low prominence; low
politically/socially; professionalism; no
prominence of bodies budgetary/ monetary
involved; budgetary/ implications
monetary implications
13. Legal ‘Difficult’ decision made on  Decision made on
background background of absent, background of simple and
incomplete, complex or self- complete set of rules
contradicting rules; highly
professional issue
14. Legislative Statutory amendment that  Immediate statutory
reaction contradicts/ nullifies the realignment in accordance
decision, immediate reaction with decision
15. Administrative Administrative defiance, non-Immediate administrative
]}/alue- reaction implementation realignment
ree, . . —
future- 16. Judicial Subsequent decisions overtuBubsequent decisions
oriented reaction the decisions follow the decision
17. Public reaction High level of criticism — Social adoption or
demonstrations, media, civil acquiescence
society
18. Extent of Extensive effect across fieldsMinimal effect in narrow
impact context
19. Intervention in Minimal regard to protection Promotion of ‘thin’ values
‘thin’ value of ‘thin’ values (dignity, liberty, equality)
Value issues
content — .
20. Intervention in Intervention Deference
low-value
issues
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Judicial Activism: Parameters and Guidance

Table 1

=
=
=S
—
Cluster Parameter High level Activism<=> Low level Activism / restraint :
=
1. Judicial Departure from precedent; Deference to earlier judiciary @
stability creation of new law; choice abutput; non-intervention with >
most radical change among lower courts &
possible options g
2. Interpretation  Interpretation that contradictsNarrow/ linguistic 2
linguistic meaning/ original interpretation, textualist 3
intent reasoning ;‘
3. Majoritarianism Interference with legislation, Deference to law/policy E
and autonomy  subordinate legislation, introduced through ‘E
policy; Injunction / annulmenajoritarian processes; &
/ replacement of challenged Compromise/ arbitration/ =
action deferment of decision/ é
remedy to other decision e
Value- makers S
free, Judicial Substantive reasoning / Process related reasoning/ 5
past & reasoning substantive ground for ground £
present- decision >
oriented — - o
5. Threshold Grant of certiorari, disregard Reliance on threshold [=)
activism of threshold barriers barriers, postponing
(standing, justiciability, decision-making
laches, bad faith), speedy
resolution
6. Judicial remit  Expansion of court’s remit  Reliance on previously
(new ground for review, new drawn remit
area of intervention)
7. Rhetoric High level of substance-valu&hort decision, legalistic
rhetoric, long decision rhetoric
Obiter dicta Extensive obiter dicta Absence of obiter dicta
Comparative Extensive reference to Reliance on domestic law
sources comparative sources only
10. Judicial voices Multiple opinions, including Unanimous decision
concurring opinions
11. Extent of Broad scope of application Narrow application to single/
decision expressed in the decision  well-defined cases
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‘activist’, or were critics more concerned with the content of the
decision rather than its reasoning? In other words, does the judicial
exercise of Israel’'s High Court of Justice involve certain techniques
or clear tendencies which make it possible to characterize its
activism? Is a democratic society that shows consent or acquiesces
with an activist court of law weakened as a result of such
acceptance, or does activism actually contribute to the protection
of its basic principles? We hope that the discussion of the nature
of activism, as presented in this discussion paper, will contribute
to the continuation of a lively, in-depth discussion of these
fundamental questions.



former concerns division of assets on divorce, an aspect that can
be decided by either the Rabbinical courts or the Civil courts. In
Bavli, the High Court of Justice was concerned with the
presumption of shared assets, developed by the civil courts and
based on values of equality, and ruled that the presumption should
be applied by Rabbinical courts. The latter decision concerns the
question whether an individual who has undergone a non-Orthodox
conversion to Judaism in Israel is entitled to be registered as Jewish
in the Population Registry. These decisions were subject to
criticism by certain Orthodox and non-Orthodox bodies. We
examine the level of activism involved in the two rulings, and
recognize a divergence of degrees of activism. Particularly, we
distinguish between aspects of the decisions that were dictated by
the complex external factors, which did not facilitate the judges’
decision-making process, and those factors which were under the
control of the judges. It was generally possible to identify a higher
level of activism in the former parameters in comparison with the
latter. The first decision is characterized by a judicial proclivity
toward activism, compared to the second ruling. We also find a
difference, though not a decisive one, in the extent of negative
response to th@essarodecision, which was lower than the
negative reaction to the Bavli ruling. We try to identify a number
of factors that might have influenced the extent of the reaction.
Among other things, we suggest a possible causal connection
between active choice of activist techniques in contexts that lend
themselves to judicial choice, on the one hand, and the extent of
criticism on the other hand. Substantiating this connection, as well
as other influencing factors, requires comprehensive examination
that goes beyond the scope of this discussion paper.

Ever since its early days, Israel's Supreme Court, sitting as
the High Court of Justice, involved itself, like its counterparts in
other countries, in decision-making which carries political
implications. The court was frequently labeled as “activist”, usually
pejoratively. Yet, were all the denounced judicial decisions
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judicial control. Under these parameters, the degree of activism is
at least partially dictated by external circumstances. At the past-
oriented level and the value-oriented level, the complexity of the
legal problem in issue, the presence or absence of a legal solution
prior to the petition, the sensitivity of the issue to be decided on
and its ideological weight — all of these necessarily have an effect
on the possible range of activism. Similarly, public and
governmental reaction to the ruling is not in the hands of the court
(though to a limited extent, the court has the ability to anticipate
this reaction). Thus, specific factual and political alignments may
essentially dictate a rise in the level of activism.

Next, we outline possible applications of the model. As an
analytical framework, the model enriches the understanding of
the nature and role of judicial decision-making. It replaces a stilted
vision of courts as final and supreme arbiters with a politico-
institutional analysis that considers the judiciary as an actor in a
complex social and institutional web of interdependent, shared
and competing sovereignties, which engage in a variety of
constitutional dialogues, some of them highly value-laden. The
model can also provide a useful analytical basis for the study of
possible interrelations between different aspects of the judicial
exercise. The model can be used as a template for quantitative
study, to join earlier quantitative analyses, notably Canon’s.
Although fraught with methodological problems (the first of which
would be the relative weighting of the parameters), we submit
that as an indicative tool, the model provides a more suitable
framework for the assessment of the diverse and complex ways in
which courts impact on society.

In the last part of the position paper we present a quantitative
evaluation of two rulingsBavli andPesarro (Goldstein} The

5 HCJ 1000/9Bavli v. The High Rabbinical Coyd48 (2) IsrSQ21; High
Court of Justice 1031/9essaro (Goldstein) v. Minister of the Intetior
49 (4) IsrSC 661.



decision that rules for a change of the law that is fully implemented

after its publication is conceived as activist, since the court did

play the role of agent for change; yet such a decision is viewed as
less activist than a decision that is overturned or ignored after it
has been pronounced. An administrative or legislative reaction

that in effect invalidates a judicial decision reflects a substantive

deviation from the social and political consensus on the side of
the court , thus manifesting its activism on this level.

The last level turns to the content of the decision. The premise
underlying the inclusion of this level is that judicial exercise is
not merely legal technology (at the first level) or operation in the
political arena (the second level) but is also value-laden , as it can
express or promote basic constitutional values. On the basis of
this premise, it is argued that at the third level, a judicial decision
that upholds basic constitutional values is less activist even when
it deviates from previous law, contradicts the position of other
government branches or uses creative interpretation to extend the
meaning of a legal text (techniques that would endow the decision
with a high level of activism in the other levels). We argue for the
existence of basic ‘thin’ constitutional values underlying the legal
system, the protection of which should not be conceived of as
activist at this level. We consider a variety of arguments against
such a position, inter alia arguments about the relativity of any
value-based system and arguments that reject the role of the
judiciary as central protector of such values.

We further distinguish between the various parameters
according to a further criterion: the existence, or lack of, judicial
control over these parameters. The judiciary can control and
manipulate some of the aspects of activism identified in our model.
For example, the court has the choice of whether to use lengthy
rhetoric, to append obiter dicta to its decision or to make extensive
references to comparative legal sources. Other parameters, such
as the nature of the issue brought up before the judge and the
kinds of reaction triggered by the judicial decision, are not under
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judicial decision. This is the common context in discussions of
activism and in it we include thirteen parameters. Among them
are the extent of judicial readiness to discuss the case in the event
that there are threshold grounds that could serve as a barrier to the
discussion; the level of substance-value rhetoric involved in the
ruling, the extent of obiter dicta that were not part of the decision
making; the nature of the reasoning; the readiness of the court to
extend the bounds of its jurisdiction; and the complexity of the
legal question that was pending a decision. In all of these we do
not examine the content of the decision, but rather how the court
relates to the existing law when it makes its decision on the specific
question at hand.

The second level is equally value-free, but here we examine
the court level of activism in view of the premise that the court
acts within a complex political and social framework. Accordingly,
we examine the impact of a judgment after it was pronounced, by
taking into consideration the public consent and the social, political
and governmental systems’ reaction to the ruling. The conceptual
grounding of this argument is anchored in the writings on the
“constitutional dialogue’, which depict the supreme court as
participant in a constitutional framework, under which the judiciary
is not granted supremacy or “the power of the last word”. In this
context, we examine the reaction to the ruling on the part of various
actors in the public arena. Our basic claim is that the ways in
which the public reacts to the ruling further mirror the judicial
activism embodied in the judicial decision. Regarding this matter,
it is possible to identify a hierarchy of activism. The lowest level
of activism at the future-oriented level would exist when a decision
that has not overturned previous law is fully accepted (as such, it
will also be viewed as low activism at the past-oriented level). A

4 See especially P. Hogg, A. Bushell, “The Charter Dialogue between Courts
and Legislators (Or Perhaps the Charter of Rights Isn't a Bad Thing after
All)” (1997) 35 Osgoode Hall L. J75.



parameters is used for measuring the judicial techniques chosen
by the court, while ignoring the value-content of the decision. The
second common denominator is associated with the temporal level.
All the parameters are based on data that are related to the past
and the present, namely to data that occurred prior to, or at the
time of, pronouncing the decision. In this context, activism is in
the hands of the court. Should the court want to do so, it can make
its decision in such a way that it will change the previously decided
case law, invalidate a statute or a procedural act, make extensive
use of obiter dicta, and so on. Should it do so, it will be viewed as
activist; should it refrain from doing so, it will be considered
restrained.

We expand this model, relying at certain points on Ronald
Dworkin’s vision of the constitution and the role of the judiciary
and on Kent Roach’s writing on the judiciary in a consitutionalist
climate? It seems to us that a monolithic definition with regards
to the nature of judicial activism does not provide a suitable basis
for discussion. Our model seeks to combine all the measurable
criteria that are likely to lead to characteristically predictable
results. We identified these criteria according to two major
parameters: their value-content (neutral or value-laden); and their
location at the temporal level. Accordingly, we identify three levels
of parameters: a value-free past-oriented level; a value-free future-
oriented level; and a value-oriented level. All of these parameters
are presented ihable 1

The first, past-oriented level groups the parameters that lend
themselves to a comparison of the judicial exercise with a
governmental operation that is prior to, or coinciding with, the

3 Especially, R. Dworkin, “The Moral Reading and the Majoritarian
Premise”, inFreedom’s Law: The Moral Reading of the American
Constitution(Oxford: Oxford University Press, 1996), 1; R. Dworkin,
Taking Rights Serious(izondon: Duckworth, 1977), Chapter 6; K. Roach,
The Supreme Court on Trial: Judicial Activism or Democratic Dialogue
(Toronto: Irwin Law, 2001).
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possible to examine and assess the various ways in with the judicial
exercise can be perceived as “activist”; and (2): The application
of this model to two highly resonant rulings concerning Religion
and State, which to this day serve as a basis for the public discourse
on the place of Orthodoxy in Israel’'s governmental and public
constellation and the role of the Supreme Court in this context.

Our point of departure is Bradley Canon’s study of judicial
activism, which presents a six-parameter model for examining the
activism of judicial decisions. According to Canon, it is
inappropriate to look for a single meaning for this term; rather,
one should discern the various ways in which activism can be
manifested. Canon argues that by employing these parameters, it
is possible to focus on the various features of activism, thus
obtaining a more accurate picture of the judicial exercise. This
approach involves recognition of the possibility that the court may
be activist according to some parameters but restrained according
to others. The model also provides another important insight: one
shouldn’t examine activism on a dichotomous basis (either activist
or restrained), but rather acknowledge a range or sequence of
various levels of activism. The three levels of measurement
proposed by Canon are: highly activist, somewhat activist, and
non-activist. This model enables the writer to engage in quantitative
measuring of the activism involved in major judicial operations
of the U.S. Supreme Court, an evaluative process occasionally
leading to surprising results.

Canon’s model and other similar models have several common
denominators. These models examine activism from a value-free
point of view. The emphasis is on the place the court carves for
itself within the web of the governmental institutions of the state,
namely on institutional and procedural questions. Each of the

2 B.C. Canon, “A Framework for the Analysis of Judicial Activism,” in
S.C. Halpern, C.M. Lamb (edsSupreme Court Activism and Restraint
(Lexington, Mass.: Lexington Books, 1982) 385.



Summary

Religion and the High Court of Justice:
Image and Reality — Part Two

A Three-Dimensional Model for Measuring Judicial Activism
By Dr. Margit Cohn and Prof. Mordechai Kremnitzer*

This position paper is part of a series of publications concerning
two basic and interrelated controversies that polarize Israeli society.
The first revolves around matters of Religion and State. The second
concerns the legitimacy of the organs of government, and
specifically in this context — the legitimacy of the Supreme Court,
mainly in its sitting as the High Court of Justice. The discussions
bearing upon the latter controversy make use of the term *activisn’,
which evokes both positive and negative connotations associated,
among other things, with claims that the judicial exercise in Israel,
and in general, is essentially political. Our goal in this position
paper is to explore the nature of the term ‘judicial activism’, which
has acquired diverse meanings in the public discourse.

The position paper opens with a brief analysis of the socio-
political and value-oriented issue designated as ‘Religion and
State’, along with its social and academic characteristics. This is
followed by a comprehensive review of the vast and rich literature
in Israel that discusses issues of Religion and State and judicial
activism?! Subsequently, this position paper deals with two matters:
(1) presentation of a three-dimensional model, which makes it
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* Participation of Eli Linder and Avital Begin.

1 Special attention is given to two publications: F. Raday, “Religion and
Equality As Mirrored in Case-Law”, in A. Barak, C. Berinson (edshg
Berinson Book(Jerusalem: Nevo, 2000), Vol II, 34; R. Gavison, M.
Kremnitzer and Y. Dotanjudicial Activism: For and Against, The Role
of the Supreme Court in Israeli Sociélgrusalem: Yedioth Aharonot and
Magnes Press, 2000).

24



