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"Where the information in question :80 w"n 72y7 ,2°Xx3n non X1 102
consists of very broadly framed statements, without details,
particulars or supporting material or information, it will be
insufficient as a basis for recommending retention of the listing.
This is particularly so when the petitioner disputes the information
and his or her denials are supported by credible information and
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Vigjilenca Abazi & Christina Eckes, Closed Evidence 7vn7 1x1 165

in EU Courts: Security, Secrets and Access to Justice, 55 COMMON MARKET
LAw REVIEW 753 (2018); Alice Riccardi, Revisiting the Role of the EU
Judiciary as the Stronghold for the Protection of Human Rights while
Countering Terrorism, 18 (2) GLOBAL JURIST 1 (2018)

Case 1771y1 14.7.2011 01°n 110DBY N27720 DXY1°0 70 ADYT 01N X0 166
C-27/09 P, French Republic v. People's Mojahedin Organization of Iran,
.244-242 'pn ,ECLI:EU:C:2011:482
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TXTIN ATDING NN 1777 71770 DAYNN 11 OX 410 7707 712100 1'K X77
7w 10101 OX1 TR 17)7WN TN NIAWNI T T3V X007 177V, 1210w
JNWRYT 1T 'R 1110117 7200 TR D01 NI ') YIDTIWN 1R X100 1aT
DD, 17X TINIY N7 TYINY7 111,77 YTT1 7201 — DIW™1 11" 1211D |NANiT

AT 1TYINA 7'WAi7 Dawnn a7 NIl
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21D TIIXD DTIANKR 7V TIT1D117 D7V DTN W DIWT 1M TR
AT 712V X171 ,T171 077 10 IR 7Y 000 AWARD TR 1121000
12 11'X X1 DINIX 1R TIN'RAT 1INDYAA TIXVIN 7w 711121071 MDYNN
AN TNATH NYAN 7Y 1IX 127X 1720 111aN 7V 0D'711 D777 D10
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7V D2 VTIWND "Ri7NKRA 17U DAY 711 T 7V 120001 wO1n R
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111210 X1 P R7INKRD XX TIWWN T 7Y 70100 Wi 112100 71N
D717V DVR7INX DX 7V 01 7107 MWV T 110 2710 110 Y710

.07 N X7 DI7°T 73 001N N7

D1 7ML 7XYIDIAN 71 TNN7'17 1DT DTR7NAKRA 102000 1111210
D1 — "IWil 112NN 7W M7011) DX 7Y T112N01 71117270 TYG710 17007
VI'Dil TN'AYY7 TINTIY A3'NON0 11w 7111210 7'70 X77 (D'WIR 7V
NW111 7wnnil VT 717'w1 11Vni7 011 01'R DAY 711 ,7720 JWNNil
,AIXNIW 10D TIRT OV .11 JTIXIX 7V YIN DN 7100 770D 0anin it
7V 1112117 D'XOT T1MA TIXAXY 17°7 *7V1 DX D V17 Dawnil Ml
TIIVDI1 DY TTIATNA7 T'WNN NHINT0 171771 ,100 7707 17571000 D107
TI'R7INKRA 7107 IWRT 17710 7'27W TNV IR 1Y'10 00 12 112 .07
OV DIXTII TYXI1ANA 7110719 1117w 7V 1N0 7770 110 71700 V1IN
ATON 7w N720100 171IN710 XX T 7V 171210 X1l OX D1 ,'NT7N 110X
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7XX1D10 TIX 7'22717 T2 N7V10 DAL7N DTIIX 7V IXRZINRT N6
J1MI0 TNXX "NATX 7Y TI1'D71911 111213 1771V70

(FTOs) 01 170 112N Y 713737 [13AIN 3.3.1

7V ITD 111210 X171 21D 11X 7Y A1007 [TWXIT CRZINRD 1111040
T1IW1 YNIX X1i1 .(FTOs 1X ,Foreign Terrorist Organizations) D7 117D 111X
Anti-Terrorism and) *1'D{72X 111N W11V71 11D 7AXN7 71N 71N10N1,1996
TNXVI'I3, 711" TAA 1210 T2 VXN 240 .(Effective Death Penalty Act

167 A7WNN7 "0AWNN YY1 IXIXT D10 0V

1171 MY7N TT7A1TXINA TTANY 7200 FTO 7V M1D1LLDI A 7'7i
7V TIVTIN 72377 TH2T 17 17111 1'% X1, VINW'7 71107 JIKX7 7'1VN 1'% 71071
DOWN T1'17 711127 'XWO 171010 11X L TIXT DY .iN1019 1127 70104 13T
7V T1'D1AW N7 D177 ('AN1717 TINN 7 0DMIVIYY7 DAWNN 11'1) 771710
TV TON7 N'D1AWil TN17'11 71210 DAYNN 11'1 L7100 *A7 810010
AMODN YT 71727 712w 717NN 121N "' wANY 7010 7' 710N 171910
111, JIY701'D TN7' 10 TN7A0 1117'Y 1997171 awnn 111 1'W7 Xa11nil
'K X' DX IX TI'TINMY X' 0OX 71 12,1102 7017 TR0 bavnil

no11 Y0771 7'11 M1xnn NN (“lacking substantial support”) 1MON11

8 U.S.C. § 1189 167

7170 11K 7Y NTI2A7 P00 DA 17700 k07 .8 U.S.C. § 1189 (c)(2) 168
Justin S. Daniel, Blacklisting Foreign DA 1X1 177y 070187 N{77271 1T
Terrorist Organizations: Classified Information, National Security
and Due Process, 166 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 213, 216-221
0°X310N 7Y 07077700 DX 71 07012 00 D3YNN 701 D708 78 7y ,ONT OY .(2017)
TIAIND DNT AT 1AL 121TA OX (1707 1X1) AT 10 1IAN 7K 1TI207 D20wKIN
01INP?2 7Y NTIND TIATKA N177Y3 DX A7XPA 070071170 1177y32 I N0 701y
n707719 NYXY N2PNI 177120 DIXIN 7V 7RINTD 1IND7A0N 7Y IX DN{7PIAN DINOTX 7Y
.N70137Y N117717 N3130 NINY

8 U.S.C. § 1189 (c)(2) 169

8 U.S.C. § 1189 (c)(3) 170
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,Ni71717 710D INX7 DI 7101240 71017 1wi71 W7 'Re 11X D 7V
721N QTN 17 W71 1TV 02,197 INX7 DYIIY "IN A0N 117 w71
WNN'7 TINX J1INQ7 T2 772 7V 7171191771 7TN17°1 0777 2NN 01700

7y

7V :MDIN710 N1j7'0 111210 VA7 7107 7019w M1j7'17 TTNYARN 7V Q01
11i1 MA79N 7w 11'DY719i1 TNATTINYT TI'RWN fYTI0 11007 117N 11N
Vi 1DNI7AN TI1MDIN7IA0 TITTYN71 DXIDA1T 0N 7131 DIV
17017 1IX WXIN AMIX D10NY7 JN0DIN D7 10060 vix'a 1197 omne

172 My 751

At150a N17'v 3.3.1.1

:DMIDXN DRIN AW17Y 07777 DDMX LFTOD 101 [INRY JIn 7y
ANV IX TITDDMIID TN7'WAN1 IX 1D 701V 11X (2) ;07 12X 121N (1)
TINTXN TR 7Y TI'DODMND T117°VAi (3) ;10 TNWYT7 a1t 11710 7Y
173 AN YR 7W MIXRT7 1INDYAN 7V IX D'R7INX DTNTR 7w 01IND' 7Y
174 FTOs™ D™T O'1127X 69 17112171 2020 1ANLAUY 1101

8 U.S.C. § 1189 (a)(4) 171
8 U.S.C. § 1189 (a)(5)"1 8 U.S.C. § 1189 (a)(2)(A)(1) 172

TA1,0'7°N0 D112 QYX120N 0202719 DIN77X"D 7102 ATAI0 "M NN 173
"D?INPN 0?1210 1X D1?NIN7700 D1X127 777 7Y ,AN7N721 D1anapn 13°XY 11100
"premeditated, politically motivated violence perpetrated against)
noncombatant targets by subnational groups or clandestine agents"
N72Nn X N370N 11A3 0°WYN 107713 "n7wp M M17°ya" (((22 U.S.C. § 2565£(d)(2))
277V 011A 1771207 Dan 7y DTN 212 79 NA?I0 IX NY?A8 ,N8700 ;171200 27021
AN I N7PNN 70 N0 ATX] 7Y ANY7X NOE0N ;ApYn DIpY7n YanTan7 X nwy7
,717Y72 1K 7417171 ,°07) 7911 PINTY °D2713 71070 ;0TN17N NIANY7 IXITR TNINT7I7]
YyX27 017K 1K ;DTN 731 79 D1IND?2 12D7 N1UNA ,°p7K N1 )11X7 K70 0K 7911 1K
n7Ynn n3°00 100,717 *pyn 11330 .(8 U.S.C. § 1182(a)(3)(B)) n'7X 11A2 O7wyn
N17°y3) 0N AX APN°NY7 0271wy 11107 0777y81 023D D1°A1 0711210 D721AKY7

.216 'nya ,168 v"n 77yY7 ,Daniel DA X1 .07WD WD

JNTIINNKD YINN TIPN KA D212Tyn Anopaa 177yY7 1001 174
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At1d2n0n0 N1d27win 3.3.1.2

]I MIN L TTWRY M7 107w w17W 710012 FTO™D 112K 7V 111100
7'720 DWIIN 10X 112V D'IXWN IX D'7'Y0 D1'7 0'7V1911 D'WIX] 172X
07NN 117 071791 (D'NTX D' 01 DX) 1M TIXIR7 01017N
IO Y5 110KA 021 W TIVTY AIXA70 TN 000 11w 5 mnn
7V N11T71 DN LYW TIX MNW7 02NN 10X 'D211 07 TNNN 070110
21NN NITX D17 1117 71717V 12100 700 77R7"0K0 IXIRG TIWn7 12
“material support or) 1121X7 "'wnn v1'0” |10 7V 772 DX 7N 1'W7Y
TINVUX "D'71271 MDA WAIN 7Y 1'TI27Wi1 71T 110X TN 7V 78 (resources”
Specially™> D2 D210 FTOs™ D'21N{1 DX ,7V121 1D 11D .wnil
1711 X7 277N AR QD10 1112100 "0 7V Designated Global Terrorists
,IIT1D1N DY DDA TN 7Y 17779 7701 17V 121X 7000 A5X7
180 7120 TIIXANN 1700 703 IR

0'Thi'n DYI2ITA D00 TV ATI33 [1AIN 3.3.2
Specially Designated Global Terrorists (SDGTs)

(13224 'Dn) TN1'N TNIX'WI 1X3 1A1YN 11D 1UAX 7Y 1710717 Q011 111210
N121 ,2001 1ANDLADI 11 W'Y INX7 170 W13 11 N1 R'WIN T RXY
International Emergency) D1N'N '1¥N7 TN1I'MIX71'1 11"7270 N1MDND 71N
D1j717 X'WI TIX T'MUN 7101 121N L(IEEPA 1X ,Economic Powers Act
NX1' DI'X7 112147131 ,'NIX7 D1N'N 1XN 7V 7171011 1NX7 D'1Y 07272 D'TYUX

.oy 175

UNITED STATES GOVERNMENT ACCOUNTABILITY OFFICE, COMBATING TERRORISM: 176
FOREIGN TERRORIST ORGANIZATION DESIGNATION PROCESS AND U.S. AGENCY ENFORCEMENT
.17-11 'nya ,AcTIONS (June 2015)

.oy 177
.14-13 'nya ,ov 178
.5-4 'nya ,op 179

.220 'nya ,168 v"n 7°y7 ,Daniel 180
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1¥ 01,17 TNAUNYT DX BLA7 11700 1Nj7'va VA1, J71MI0 TIXX 7V 1917
MY DION 1¥ ¥2717D1 070197 DT 012 121 Nj7'Va 11911 13224
1710117 111211 X111 TN 121X1 X710 DYDY 0T D'WIXT DR 7Y

.T'Y1 0011 012 7Y 71701

7115200 N17'y 3.3.2.1

IX WXIY ONT O'WIXT D'I1X 7V 71007 f17TAN 121 TIX T'RA0N 1Xi
1X7 117771 27,12 10D . 71" TIXIX 7V D'ATXN1 11D "W Yxa17 0'717vy
D'WNYNil O'WIX 7V 01 '1D10 ]21X1 1M1Di17 *XW1 1'21Ni1,2019 11NDAUN
183071210 DT D'IX 7W D'A1IN

DN 7Y 11217 TN TDN0N TIX IXIX 2117 719N 11X 7'17n1
IX DTIIN'W TN 7713) "WNN VI'D 0Y7'1VN 1WX — 017N 711117 — 0'A01
D'D71Wi 41D YYD VIX'A7 IX 11210 D127 (712171100 IX 71'D11'A 12NN
O"{7NY DN DAY ;11YN7 0D'7V12 1IX 177 7V 0'D7W1,11011 01111
,7VU101 185171010 Q111 YN RWI IR 011N D'WNYNI X ;TI011 D11

Exec. Order No. 13,224 66 Fed. Reg. 49,079 (September 27, 1x71 181

11 N13AYAN D17120DA 73 1702 7100 .50 U.S.C. § 1701 X1 IEEPA 7107 .2001)
"any unusual and :n127ya X7wan T7I0AY 01170 2XD OY TTINNNYT 7T 771 1TY13
extraordinary threat, which has its source in whole or substantial
part outside the United States, to the national security, foreign
policy or economy of the United States"

"I [...] find that grave acts of terrorism and threats :1¥7 x12n2 1x7 182
of terrorism committed by foreign terrorists [...] constitute an
unusual and extraordinary threat to the national security, foreign
policy, and economy of the United States"

3727001 7¥nNNY 20IYRN YY1°n QXKD 173TR DY YY11’n7 n37TRn 1°3Tn 7y 183
.(Homeland Security) "mx7 nnv-a7

77NDNN 71NN N172A0 N2137 ,1T AT1732 071102 1197 DP1 127K 1XAY "9 7y X 184
X701 1XN 7V 0723700 D12p13n ,19K1 2T {7RR 07YA130 1100 PpYyNY7 X112 13100
.0770170 117D PN1°K 7872 10X 7°y8BnY7 107 X7¥

7721001 ,N7¥NNY 0apnn Yy1’n ,n1°TAN 173TR OY YY1’n7 XKD 172t 7y 185
Y1217 ,0TX ?7N7 12100 1K 0?7X QPYNI 1X7 3 17yDa 1TAIN "MD" .7nIK7 inpraYy
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Office of) DT D'D211 D7Vl TIWNI 12110 WXIXIT TIWN T1112i1 712701
D'AD1I7 T'X{710i "DWN NX D1 7iNi ,(OFAC 1X Foreign Assets Control
0'WIX 1,793 N J11NQ X'7,2020 T11W 107 1121 6. 7110 TIIXIX D11 17'V0any

187 717 1112117 DX SDGTs™D 17710171 DIXIT

at1daa 770 3.3.2.2
TIVIN7 NI'"D'D1 TNANY X1 QX 1TV1 13224 1X "7 71712117 N1D1DDL DI 7701
OXTIN1 7770 DAY T1'17 TNV WIAAY7 'RY VARIY 11X CRTTY TIT0
V11j7,13224 1X XX171 1N1DNY IEEPA {710 D71X , T1'"DN17111 T1'ND17N0i1 TDON0Y7
701 721 1M 1NXY 7112100 7701 10 10N N1N 7V TRoaY7 17111 D 11w01an
701 7' 10 019w TN7'a0 7' #8107y o1y mi7a 7v
7Y TNTITIIVA TTYIA70 DX T 12 7713 DAY 11 (7aonan 1171

189 (“substantial evidence”) "T11"wnnN 711'X1" 7V T11DND1 A1 TNA

n7Idn0n0 Ni1d7wn 3.3.23

17011 TR D21 TIXQ{7 X1 7 111210 107 71000 7w 717Vl 127wii
D'T1I1'W 1X D™MYIN 020D TITRVA 7V1 1W1D11 117190 VI 7V DMID

N77D172IX T7N90Y7 TY1D X0 :N7XN DIXIDN TNX 0?7700 72 QKD 172479 ,01°0p07 X
n7vnn n173°T0 7y y?apnY Ty13 X0 ;(to coerce) Y17°K n77y 77yan7 X n NN
DN NIYXNX2 N7vNn 7v nn17n10n 7y y?apn7 Ty13 X1AY X ;0°783 IX 0 TN3N 23171
.N217Y 711 ON?77 I8 NB2DN ,A7NYT7 AXXIN L7000

211 N7IIKD 1XIND TIPD AN N D13IPN D1°X7300 1173210 anvpa7 186
DA B2 ONT TX7 .T1Y1,N217 ,IX17K 11A2 D117TR TAJ 0731100 D1?X730N ?10wN
0727y0NN YIN 70111 077017371 070D ?IN1D 11A3 07011 TAd 01311000 0171310
CN17K7°ANND 01717N21]

OFFICE OF FOREIGN ASSETS CONTROL, U.S. DEPARTMENT OF THE TREASURY, 1X1 187
TERRORIST ASSETS REPORT (CALENDAR YEAR 2020) 6 (2021)

50 U.S.C. § 1702 (c) 188

Elena Chachko, Due Process is in the Details: U.S. Targeted 189
Economic Sanctions and International Human Rights Law, 113 AMERICAN
JOURNAL OF INTERNATIONAL LAW UNBOUND 157, 160 (2019)
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1717V 17X DMID™ 7¥ TIT1DN 71121 71N 07 207N (1w X77 1men7
7w 110X 117N 7V 172100 ,0FAC D71X L, 071nn 71'7'72 N1MNX a7
D7 T¥NN D70 1171 (IMD1j7) TI'NTR JI1Y710 7'0n7 NI AT00
T 7V TINYG71041 W0DWN 7Y TN TININN J1NAi 1120 — 07770 DTUY
I1D'XY7 111711 P2R7"INK0 DDAV TIWN 719'07 021N — 71V 1111aN
711117 127N U'0D1 WNWNNI FBI T 7V NOX1i1 — FTO™7 MW 111N 7V 7790
VW 7Y 10X 17 - (MWD 2 7V) 0010 71 117779 0 117N
V1IN7 IXIXT DN TIX T'NO0N D1 1X71 123,70V 11NN 072 11010 T1'Y71011
TIIXXD 71V07 NTX71011 1DWN TIX 07T10N DI'RY 0T D701 TNTODINN
7'11717 717V 11010 112IX7 V1'D Nj71Vny 17 0'wW7 w* 72 7V Q011 ¥41mMan
TIN'WN1 11'UN L JIXT DY .00 DA TIN'WA7 DX 7w 1NY 1100117
DYND 1T TIIDNU " {171V IXIXRT TIWN IR Y0100 D011 07N

195 DIR7INX DAWITT IR D'NITX 070 T7V01N0 1Ry

D''"X{7'1NX 0O'1111X 7V 11111n0 m7nqa 3324
AXIXIT TN 07 211D "N1'X T21 17'V1 7112101 1X¥1 2 21TNY (X A1INKD
127X QY 0D'1Y 010N D"Yj7 D70 X1l OX "N1{70 10X 7V 712117 'ReN

.2 97yp1,181 p"n 77y7 ,13224 "0IN7WI X X1 190
50 U.S.C. § 1705 1 191

Jon Lewis & Mary B. McCord, The State Department Should 1 192
Designate the Russian Imperial Movement as a Foreign Terrorist
Organization, LAWFARE (April 14, 2020)

FTO-7 m117w 10n 7y 277730 MD XN 172 *N1gyn 11°0Ta 007 0T .op 193
David Cole, The First X1 nt 1773y7 .SDGT-7 0°N117W 100 7y 11D?XA 1711
Amendment's Borders: The Place of Holder v. Humanitarian Law Project
in First Amendment Doctrine, 6 HARVARD LAW AND PoLICY REVIEW 147, 174-175
(2012)

X7 1(b) 97yp 194

NINTTN DA NT DTXY7 JTAX 7X77I0X NN7P12 Y2310 17X 01719 12703 TyIn7 1121 195
177Ap2 P7I0NNY7 1170711 N17Y? D12711Y0 791 PIN0D 1DKD P11V 1XI0 X101 D7IKTIN
.2011 nipa 1DAPPNMI PTIYDN
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DUR7INAX 7TX TR VW 71 1012100 1¥61 7137710 XN, TIRT OV 27710
TNTODIN "W 177011 12 11D ;2009-2001 DWWl 0712 1T TIIDNUY DXRTINL
IDWN TTNA0N1 DA T2 IXRYX 711 — TAX {771 2001 THIW1 TNX ,0"D11'0
T2 17N TXN ,AWYNYT7 PSTNNNNKG 0'IW1 — X' 07D 71191000 T1Y71010
7V TNNY WNT71 DTKRZINAX 7T 10X 7Y 71710031 11VT17 Dawni
TIWN - JWNN1 TINYX 1"7VYW KindHearts 1"1V1 11 7' — T T J11M1DT

197 TIM17N1 17171 0701971 TI'NATXR 1030 110K T21 T117°UAN YT IXIRG

YI'D"i1 N1V NITIANI 10 [IAINT RN20 TV 100N 1TV 3.3.3
"unni

1Y TNTARTINM "MDIN wAIN MI'WN TIX U1 7V 179N 71730 71IXR1
7171 TMLNA DT7A X1 WX AR J1IIXD 7NN 7177211 190 1711V 1y
TI'DY710 TN TNAY™72N40 T11YA07 713111 ,0'W'wil 71w TV .J1%710
TI'7120 "R7" AKX "7V DAYN 11" 7'Di1 ,DUTN7N0 7121771 TIX 1179RY
111TN OX X — D712 112X T1NAN 7'7207 M 11200 7V T1N'Nn
Scales v. &N JNINY7X 2171 "Ri7 AKX DY 117217 7V100 112X
DX 71 1112 11X 1711120 71 177 DX T'RYN7 1711 ' V1§71 United States
N1 OX {771,]1IX7 7Y 1710 *11721 TNNY7X0 TNLNY7 'WIX 12181 VTIN X
717017 1111 2 V171 12 11D 5A7X M7100 LN 07177 71110 71NN 7v1a
YT DAYN 11" Y2.71771'N11 IX T1'2'0DA TNaN X'71, 7171 N'A'i7X 1Nan
711 TY71IN TNDA DT7NA JIXT T1NIN 7V 7012 0RY 7Y 111X

WEBINAR: DUE PROCESS? THE STATE OF U.S. TREASURY TERRORIST LISTING 1X1 196
X113 13 .Charity and Security Network 1nN1 PROCEDURES (July 29, 2019)
LXIND TIWN IOKA NY?3INN 0027V 777100 IXIND TIPRY 0711A0N0 ANTY1 X

oY ,Webinar 197
.(Scales 1771y :17nY7) Scales v. United States 367 U.S. 203 (2961) 198

.oy 199
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TITINXR N70117 X'A071 TNTARTIAN TN WATN TIX 1207 717V TARD 711710
200 47XTTIITIR DWR X77 N'7'7A0

N7 JJUR7NXT TI'D'7190 T0N1 1DW IWAWINGN 1T w7 qunil
TDXI X71 2170 112OR1 XTI T1NAN 7V TN0IRG 71'7'702 77101y 1371
WX7MNX 771NN 797010 TIRT TINTT .M (10X 775 IX N1 1V

"If there were a similar ,217n "vmw wapy 783 .230-224 'nya ,o0 200
blanket prohibition of association with a group having both legal
and illegal aims, there would indeed be a real danger that legitimate
political expression or association would be impaired, but the
membership clause, as here construed, does not cut deeper into the
freedom of association than is necessary to deal with 'the substantive
evils that Congress has a right to prevent'. [...] The clause does not
make criminal all association with an organization which has been
shown to engage in illegal advocacy. There must be clear proof that

a defendant 'specifically intendls] to accomplish [the aims of the
organization] by resort to violence'[...] Thus, the member for whom

the organization is a vehicle for the advancement of legitimate aims
and policies does not fall within the ban of the statute: he lacks

the requisite specific intent to 'bring about the overthrow of the
government as speedily as circumstances would permit'. Such a person
may be foolish, deluded, or perhaps merely optimistic, but he is not
nnXNXn N1Ip1e 9x 7y .(230-229 'nya ,ow) by this statute made a criminal®
paNn 1777y 77YyDA 7 1Y?1001 1187701 17T 703 OX 11771 D1y’ 203w T
17077217 N1172Y YIX?2 P1T 127K K10 12P ,D1TAKANT 71072 79 020710 "n'71 07730
.11AKN 7 077XD 01°0 1TD OX DTP77 10N 1100 7y37W 731 7T ;0PXIN 7T7 7Y
DYIINA 117YIN 01777 N°87Y DIYRN D21 7 ONTI7 NY?27 TWIX1 TN OA 17T 703
N7DIFNFT N71Y3 071210 DITF0 77T207) DIN?T7XA 2K72I0KD WUAN DX 77307 vy
Yates v. United 1x1 12 113 .(232 'nya ,0p) 10XY7¥I 11DX 111°X (AN?7X N273n7
N703 PX{77I0KN 1177YN bIYNN 072 7V 2OMIKD Ni7°pa .States 354 US 298 (1957)
0737001 D7UD?2INI7N NA73NN 2120 AFDYN 7Y NODX WX 710 K110 020710 °n'710
NI 72 XXD DAIPNA D72 INX7 D101 N77D30 .07120 D1XIX] 07P7A7 07721N07]
7v 0?1701 771 017N DI1XNX1 NNIN P18Y7 1021 X7 721,0717D3 11110 7Y DA n7N
United States) 11aaxn 7v m17710 °n71n n1wnn 017777 N111300 N727D7X 11120
Yagaw 77730 1117°Yyn 0A X .(v. Eugene Frank Robel 389 U.S. 258 (1967)
YIN?pY7 N7 7Y 11DN7 DPNWI N17TNN 1°K 1°87Y |, Brandenburg v. Ohio 1771yl
n1120DN 72 772107 0717y N17R7 ANDN2 12170 DX X7X L7100 7V 0130 1K N102
Brandenburg v. Ohio 395 U.S. 444, 447) 02710 072 0277’0 n'71y87 nn1aa
.((1968)
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11 "WIN'R T112j7V1 071X .11 FTO™7 "wnn v1'o” 11N 7V 110X Ny'1j71
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7V MYTEIO 1T 700 M37V3 9700 17 TNG7'1 251K 7w 7N

204 Holder v. Humanitarian Law Project 1"1V1 "Ri7"NX{ 117V DAWNN 1

18 U.S.C. 2339B:"The term 'material support-118 U.S.C. 2339A 1x1 201
or resources' means any property, tangible or intangible, or service,
including currency or monetary instruments or financial securities,

financial services, lodging, training, expert advice or assistance,

safehouses, false documentation or identification, communications
equipment, facilities, weapons, lethal substances, explosives,
personnel (1 or more individuals who may be or include oneself), and
transportation, except medicine or religious materials" (18 U.S.C.

7170 NATNYT DTX N1 D73DN 1722 OTX 07PXN7 1073 X7 73 17020 9°yDn .2339B)
7037Y X TIAIXD N17N30 787 T12Y7Y 0N 11AIND DIp17 TI0YR X0 0K X7X , 71010
1IATN 70 17TY? X 1701000 017777 D7KNXY N11X2 077Y130 07IX 731 :10177y3 0N

.1N77N3102 0°T21yD 12pN?7 X7 11210

Micah Wyatt, Designating Terrorist Organizations: Due Process 202
Overdue, 39 (2) GOLDEN GATE UNIVERSITY LAW REVIEW 221, 223 (2009)

David Cole, The New McCarthyism: Repeating History in the x1 203
War on Terrorism, 38 HARVARD CIVIL RIGHTS-CIVIL LIBERTIES LAW REVIEW 1, 11
(2003)

:17n7) Holder v. Humanitarian Law Project 130 S.Ct. 2705 (2010) 204
,07720 NIXIND 710720 P3N K 7Y182 '772A0 AT 11D7K 12Y 19D 7Y L(Holder 1771y
.575-574 'nya ,6 ¥"n 77y7 ,N712T1 TIX"772 DA XD


https://www.law.cornell.edu/uscode/text/18/2339A
https://www.law.cornell.edu/uscode/text/18/2339A
http://assembler.law.cornell.edu/uscode/html/uscode18/usc_sec_18_00002339---B000-.html
https://www.law.cornell.edu/uscode/text/18/2339A
https://www.law.cornell.edu/uscode/text/18/2339A
https://www.law.cornell.edu/uscode/text/18/2339A
https://www.law.cornell.edu/uscode/text/18/2339A
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120X DY DIXTIA YNNG T1'DY710 117'VA 7V 117127 1'wIin7 710" 13224 1¥
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"In particular, we in no way suggest that a "2 waTin 1?7n 7oaa 205
reqgulation of independent speech would pass constitutional muster,
even if the Government were to show that such speech benefits foreign
terrorist organizations. We also do not suggest that Congress could
extend the same prohibition on material support at issue here to
7087 2723-2722 'ny 181 12 102 .(2730 'nya ,op) domestic organizations"
REA D

.2730 'nya ,o¥ 206

Al Haramain Islamic Foundation v. U.S. Dep't of Treasury 686 F.3d 207
.1001-995 'nya ,965 (9" Cir. 2012)
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20071170 1070 | 162 117377 7NN

TI1M7'W0 7V 110 717011 VNN 7107 YR 1770w awyny vag 17Tl
209101570 1120X DY DIX'TA VX100 D

NITNY :N13i NYINT AP 'IY2 10 DIAN 7Y 1130 3.3.4
[AIi1 777 hRW2a7 hiYinam

1j7°T 77101 ,0M7 DML 701V TTR7ZINAXRT T2 7w Y™0n0n anil
1111 7321TAY "1 - 717X DM X7NXA 17T 7Y . 1Ma0 XX w7
171N NIATYNN 1410 7'7i17 7112100 0101 DI — DX A1TAY 1'21 07X
NNXRD W71V TIRD Y700 TITTA TNANYYT 71 0TRIT 12 7V1, TTR7INKRG
i7°T 7V IR 1I1TN AIWXD JIXT DY 17121171 111210 TIX DTN 071N
171127 7V 717NN 711271 N'DAA7 W' D V3157 DAWNDN 711,710 TTIXAX7

N0 707 I ni7Ing

D™MPVYil) DT DTIAXR 7V 771 X 7N 1210w FTOs 7V 111241 1112107 on'l
Nnawn INAT JIMAN TXAXRT7 177 D703 771710 11407 0'RT 7117
12" X1 YDIN A 7YY TINNX TTITAX T1IND11 1R 71770 'NDWA XN 711
1aNM717 1NN 7Y 0DMIVIYY7 DA 11,0 11IX0 7w (alias) "1017n
11N NANN 702 7770 TNA0NA 1410 77707 71210 D 1'T 709 nd1 vij7
D ITA MYNYN 20ynwil7 naoi7ax NHInTo 2100 1K VTl

YX17 07712100 D221A0KN 071327 ,178777y1 171 ,01007 0717y 22 02Ty yapd
nIN1IN 17X71 071A0K DNIX 02379 0°170X0 IXK210 1070 172 .0°73707 110 Ppyn
7X10 D?D2 170 X7 ,OKT ON1YY7 ,7N2110 17702 .01077K 1110nY7 11y 0177073010
07aKpn 1NpY7 717y 0°0IX717°1 ap 7 Pmgn 171D 0y 70?713 n'71y3 7107wy n11nY7
02YA1IN D°7177°P0 72 YA bIYNN 021 13 7Y D11 .01°70D° 10 M1vnY7 02707 g
LT 1IAK 7V 700 97102 121NV Dy PDIYnen 7gpn 27ya 017K YIn "pn° 710717

"In Al Haramain Islamic :150 'nya1,193 p"n 77y7 ,Cole AT 1772y7 X1 209
Foundation Inc. v. U.S. Department of the Treasury, the Ninth Circuit
Court of Appeals recently held that the First Amendment bars the
government from banning advocacy coordinated with a domestic
organization that the government has labeled 'terrorist'"

National Council of Resistance of Iran v. Department of 7wn7 1x71 210
yay vawnn 071 .(NCRI 1771y :17n%7) State 251 F.3d 192, 208 (D.C. Cir. 2001)
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TNTIDAA 1171 71j7'D27 01 UNi AWX — 01 D0 N0 7V 177070
171 ITTTNY 7V 1aN17157 171NN 7 DMIVIYY7 DAYNi 11'1 1t — FTOs 7V

PN N77NT7 NIN71 X?0 071X ,NT130N Y1X°1 7137 1031°27 ayTinn 7y 773dp ow
People's Mojahedin Organization :(nw) nT12nn 1177301 Y1A87 A'717y XN
n1217ya 11°77 .of Iran v. U.S. Dept of State, 613 F. 3d 220 (D.C. Cir. 2010)
p"n 7°y%7 ,Chachko DX 1X1 02120 NIXIXT7 N77T ?7y2 D?21AIK7 D130230 01721770
.161-160 'nya ,189

.209-208 'nya ,op ,NCRI 1772y 211

People's Mojahedin Organization of Iran v. 1273y 7wn%7 w1 212
X 1X1 12 102 .23 'pa Department of State 327 F.3d 1238 (D.C. Cir 2003)
.168 v"n '77yY7 ,Daniel 7XX nx211nn n177DN

People's Mojahedin Organization of Iran v. US Department 1771y w1 213
"Our 2 vawnn 071 yag 1av ,of State 613 F.3d 220, 225 (D.C. Cir 2010)

cases under AEDPA have suggested that this procedure can satisfy due
process requirements, at least where the Secretary has not relied
critically on classified material and the unclassified material
:qwnna1 .provided to the FTO is sufficient to justify the designation”
"We note, however, that none of the AEDPA cases decides whether an
administrative decision relying critically on undisclosed classified
material would comport with due process because in none was the

73 171X .classified record essential to uphold an FTO designation"
Y7AN N77XP ANXINT7 NN?3DN 0271 ,0T782 DYyT 210 D3I ANK NaNd 1773y 101K]
nYyI17n 7y Ag7n N L (NI7TNN N173TR 7XN BTAN N7T7 1772y0 D7TNA) bAaPNR N7a
N0 X7¥2 71 710N ININ2 PIN?PA DK N17P30 DY A0IX TV DIPNN N1 N7’ n2a7w
.nT12n7 "an
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KindHearts v. Geithner, 647 F. Supp. 2d 857 (N.D. Ohio 2009), 216
904-907

KindHearts for Charitable Humanitarian Dev. Inc. v. Geithner, 710 217
F. Supp. 2d 637 (N.D. Ohio 2010)

X{77INKD NITNA D1713T7 ATIAKD 10N 1.5.2012 0170 Mn7y7 ayTin k1 218
("Government Settles Charity's Lawsuit Over Unconstitutional
Terrorism Probe")
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CRAIG FORCESE & 181 12 102 .272 'nya ,222 v"n '7°y7 ,Forcese & Roach 557
LORNE WALDMAN, SEEKING JUSTICE IN AN UNFAIR PROCESS: LESSONS FROM CANADA, THE
UNITED KINGDOM AND NEW ZEALAND ON THE USE OF "SPECIAL ADVOCATES" IN NATIONAL
7 17yD X 7°NNY7 ¥7 73 07377XN D71ANNN DY ,SECURITY PROCEEDINGS 52 (2007)

.10 PNIAK 7Y NT120 72770 7Y ,1A10 17707 0127 DK 1AYRn L7170 01'XY7

0727700 72 yaj7d OW .14471 131 'pa ,CHAHAL v. UK [1996] 23 EHRR 413 1x1 558
717y 72 1yD1 NI2TRN 1IND?2 PNYDN P117AT7 TRYID 070 AN ,0IXY 70 1Imp7 1Tnyw
N1INTTN X ?2°D7aK TYD 17 17870 X7 ,IXX1N N17TNY7 1TN1° OX N1ID7 1101 1°nY
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.AX170 070 K XYY 27201 710N 01N R0 7Y DXY? 0 ATyl 7137 anTl

027720 a7 .Special Immigration Appeals Commission Act 1997 559
X1 .TN170 1°T 171y 71270 027700 710N ININ 0727 ,nTyNn 01703007 127mnw
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7w 1T TIX 1AYNI 71170 W0Y'XT7 7 W0 TIX 190 D V1Y INX7 ,MoN
“principles) "'D'D1 77X 7W TNINM7V"7 DRI X7X 77w X7 17117'NY DR
11D71™ "1INDYA W{7NAW 121 10 DA N1 %62 (of fundamental justice”
1YV 197 NIWNY7 1711 X7Y TTI0 VT'NY 77777 71X 001 191 011XN
TTNNAN7 DTIXRA 17127 7IX 7770 717W'7 1'X 1D Y17 X1i1 D7IX W7 TRVINI
AWAXT7 MYV WX 111211 TNTAT 7T IV 11210 7V VAN, 1T T111VD0 DY
DIN7191 1j7'71 127 WNN1 S Ton N1yl DY T 7T TR0
ANITA DTN 17T DY 7w 771N 7N 2740 V111 YRR 71000 TIX "TI740
121N MW DX 1780 1R 10D 5647pMa0 7TIN7 0"DIN0 11MaxNnl
D1'1 TV ANTI X7 211D 11K 7V 711004 MANK 7701 TN 1T Y 711107

ATI73

Terrorism Prevention and Investigation=7 n’y»27n napinn 1x1 560
Measures Act 2011

Roberts v. Parole Board [2005] 2 A.C. 738 1X1 561
.388-387 'nya ,[2007] 1 S.C.R 350 Charkaoui v. Canada 2007 SCC 9 562
.400-393 'nya ,op 563
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Martin Chamberlain, Special Advocates and Amici Curiae in 565
National Security Proceedings in the United Kingdom, 68 (3) UNIVERSITY
0277TDNN D°1Wn 077100 170?711 .0F TORONTO LAW JOURNAL 496, 505 (2018)
2973 " XxINX" 137X TN1°A0 17T 111V 72 07717010 0°TN1°A 17T 2371y 79 0M170a0n
1707720 Justice and Security Act 2013-7 9(4) 92ypa 7wn7 1X1) 17T 7ya

"A person appointed as a special advocate is not responsible to the
party to the proceedings whose interests the person is appointed to
Immigration and Refugee Protection=7 85.1 77yD X1 12 1nJ .(represent"”
7370 Act

.o¥ ,Chamberlain 566

Immigration and Refugee~?7 85.1(1) 77yD X1 12 112 .505 'nya , 0¥ 567
mp'7-1°T 171y 7DN? 79 0N177 1TY?N 9K 7y 22 171X 77370 Protection Act
nng7 7n - My77-17 771y 11°DN - N7X D?DN? 7v 21270 1779KN0 73 1K1 ,0777A0
KT 1AYN 7100 ,NTa72 .17TA 7y2 1721 TN170A 17T 171 172» 0°DN72 7y1921
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nynI11 n7unnn 73 AX13 071N ,AN1T QP10 NY?a7 1°K L, ONT On1y'Y7 ,n?iu 111
.ND7PN N17N7D7A7 TAJ ININ N7AY 191K DPTNI7R 17T 72y TXD YT°0 217727 npaTn
X210 177K 707703 117D7N2 0?1720 170 17107112 DIYNN "NAY NIAD DA DRy

.(35 'nya ,557 p"n 77yY7 ,Forcese & Waldman 1x1) oDnna'7 n a1on

NNAIT 8?20 17°77210'X 17070 .505 'nya ,565 v"n 77y7 ,Chamberlain 568
,11771y1 0737700 OX D?INN7 U?700Y ,QyIy0 1AX778 02TN1°0 17T 2371y 12¥ n1i7nY?
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NN NN .0N°TY71 12°wNN 072770M 1T AD7NNA 17T 00,7700 ON nyney
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217

27073700 717720 112101 TN1PR 17T 7Y 71000 ININA 277Ya .5 713

TN 7112207 D' 2IwN DY 070N D' TY707 W CTNIA 1T V7
1M20nNaw (disclosure function) "7 T{7271 X1 [TWXT 7727111 :070"7111
1T Y AT W70 %9710 717 "0I7Aa YT 11772 010707 7919 X1i
,ATAN TNIYD TIX 1N13,11'0'Ni N7 03 Y1j71W 012701 NTNwn TN
VTN 7Y 10N 7' 7V TINNY7 77701 0170 XDV TIR VIDWY oIt
AN 1"7VW — "N2TN" 1NN A17TNN w1 W OX 77131 X1l 7D 7V Qo1
7w Wi T7an0 Y010 7v1 YT X1A07 WY - NIoa7 NYi71n 11K
1MADN1Y (representative function) 21¥™1 T7am X171 TN1'AA 1T 1Y
YIN'w D1l YY1V 00117 0'2'7i11 1" Til 7V1 7W D'DIDIXI TIX 1X''N X1il
TIXAN ,J1'TA1 7701 0YTY TN7N T 7V A7 12, TIRT S7410N00 Nnind

AT1D1 DY TTWANT TR

TIN77T21 TN 1T IV 771N 1MAXN1 7' NVYN 11T 0777 D700 XD X7
1770 1120 M7XWY7 17 D'WY7 w1 XA 7NN w111 O01YN XY TN
ATV 1701 DYIXWNN 179711 17'701 TNTAA 17T IV 7V 1710 7 TR
TNIYFZIN AR NTOW 07707 VT IR TIN7 W1 D 100 . TV 7 1TRyTry
AT TNW7 TI7°20 TINX N1 X331 17T 7V3 1721 TN 1T 7Y 1
701NN TNAMNA M72a17 NV TNAA 1T Y 7710 070 TTMYNYIni

17NN 72700 171YY L 19X - 07711ADA 0211772 DN13A0YA N177NN0 10210 ,111771y2]
.(504 'nya ,owp) n'7v1a

Aileen Kavanagh, Special Advocates, Control Orders and the 569
1772y1 .Right to a Fair Trial, 73 (5) THE MoDERN LAW REVIEW 824, 838 (2010)
n12°pn 7y TNy OTX N1713T7 73177°K0 1°Tn 022,109 v"n 77°y7 ,A. and Others
"In this connection, the special :7m1’nn 1°Tn 111y 7v 7177an T°7an
advocate could provide an important, additional safeguard through
questioning the State's witnesses on the need for secrecy and through
making submissions to the judge regarding the case for additional
.(1»Tn 7037 219 'p31) disclosure"

JOoINT COMMITTEE ON HUMAN RIGHTS, COUNTER-TERRORISM POLICY AND HUMAN 570
RIGHTS: 28 DAYS, INTERCEPT AND POST CHARGE QUESTIONING (NINETEENTH REPORT OF
.50 'nya ,SESSION 2006-07)

'nya ,565 v"n 7°y7 ,Chamberlain ;838 'nya ,569 v"n 77°y7 ,Kavanagh 571
.(285 p"n 77y'7) POAC 77727 9 77yD 1X1 12 102 .499-498
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Canada (Citizen and Immigration) v. Harkat 2014 SCC 37, [2014] 574
.(Harkat 1771y :17n7) 68-67 'nya ,S.C.R. 33 (Can.)

.69 'nya ,op 575

Kent Roach & Craig Forcese, The Need to Justify and Limit 576
Procedural Innovation in National Security Legislation, 68 (3)
UNIVERSITY OF TORONTO LAW JOURNAL 526, 527 (2018)



219

27073700 717720 112101 TN1PR 17T 7Y 71000 ININA 277Ya .5 713

71T fIXDVY TIDND 1N X1 7 W73 11'N17 IR0 TMax e
7V 71N'W '0¥000 17N7 UN'1,12137 i7°71 721, 71'101A 107N 7377 11Vl
LT 7Y YN 7NN 1120 DMIDNNAY7 OXTIA - 17T 7V1 DY TNIY7T
737107 712" 71T XW111 107N TV, 717TAA TIYD AN L7710 71139710
X1 TN 1T Y TNANTWNa 077006, 11'0 N Q71 11770 Thynl
02 DAY O'1XN 11071 JINX f1Wj7ND DN 1NN 7V 1277 2101 AR 117000
WAT1 D TV WU 71D 'R VTN, TI01 1My 712NN NN 71N OX
17X 0'1¥N1 .]"Ti1 7V1 1"27 TN1AT 7T 7Y 12 van 72 7y '1b1A Ni7'a
IX — TR0 TN 2177 TNTNAA 1T 7Y TN TTATNN0A 7251007 111
.OTT¥ 7V 072170 1Y 17X O'WANYT 07772 0DMLNIA VI3i77 1'21707
TI'IT'T TNADN YAXRYZ 711 I 7170 N7 01 wATIY 0NN DX
TI0'WN1 121017 710, TNIYZ YR Wi717 TR0 17T V7 TNWaRNi

T71 AT W70 AWYI17 ANTT1 013070 NTIDIDOX

5.2

:ThIAR |'Ta 171y
IN IND 1Ty
20'NIYNnYn a1y

D'WNWN DI'X DTN 1"T 271V XNYW WWNil TIX 011 1V'10 0DIWi JIXINd
TN'DT JIX D'T1ON DI'RY 02717 T TNTN DMWNi ,IIRT "7V R7R
DTN 17T D71V 1WA TN T N1 .0TRA 7 N1 7o oan T
DIMATNWL 'K 2 1WAT 077100 T1112107 DN 117 71j720 DNXVl
IX DTX TA1 DTTVUY 0'Dj711 12W 7'711 711711 11N 001 D291 JIX X217 71D
5771721 IR T1IVDN X170 DY TINYTN7 TNINTH 7170 X10W 1710 11208
D'NM7TING 01271 17'XD X11Y 1XN TNX'7 DIIND1 WNWI 717 1T Dil
TDMYY TIINIIATX TIWINT J1D'W71 ,0%411 117 07710 TAX T TNynl

.506-505 'nya ,565 v"n 77y7 ,Chamberlain 577



20071170 1070 | 162 117377 7NN

11121N1 WIN'Wi NN S8.07N1In IR TDA71 17X 0277111 00w N7
0™10'W 1001111100 7V TN 11021 TNINNXT DIW1 TR0 T Y
AT D121 DYNYT DTV DTN 070 197 1TV1IY ,0M771TYINA0
D'NINTY7 TN TN DA2NNT71 DA WIN'Wi 7w X07Nn1117 X7 01717V
Y”211 0™771'0 DMIXVYN 7V T1'D1AW TN17'1 D70 7V m7Nna S°.0'aon
771N YIN'XR7 1TATYW Dl D210 X717 ,]IVN 121X D17 'Y 1IXXN
— 11"VN2 12TV D" 1ATX11 00717710, 0'DA1Y TIVI. TN 7T 1Y
D'NM7TING D70 7Y 171NV ITTTYa0 IR DY 1017 MYV 1112110
TIX 19WY7 717V X1l D T 17X DI040 770 — TAX TX TNYNl

580 NI 7V "WNN 121X VAWi7 Y710 070 TN

TNIWT 1N WIN'W WY1 1dw  JT7RW TIRNADD LA7X TIiwwn X 7Y
N9 TT7 WY TN 1T 7Y 7TIN,010'70 11101 Mon NINd TR
.0172 X710 11T 21" X1, 0117 11X 0D'DA1W TAX "M12TD .YIN1 11wn
IWWNWIN 7Y TNAN 1T Y 7710 YIR'R7 NIXRM§7 *81."0170 117 'R TVD
W71 DI 101N TIX DY 7V 01N ,0'001W a0 X71T 0w JIX7
JIW TXAN TINN0IN A17TR0 JIRIWD T170WIN V1D 117171 110000
W17 TIX NIT'IW IMXN1,1989 T11W1 11D 17 1'UN VNI i17Vi 1'NT DAY
172 12 1% X7 7110 21T0 02 ,19X" ,1M2T M0N0 NN 7V TONNona [1Noil
,7TA 17T 1INDA 7Y DIDIRI 11 TN 7MY TIX 07W1N 121X 17117
TIN TI7071 00107 V71X 12 7907 X GO 77X TIMWY 7w DDA 117

.507 'nya ,op 578

0727702 11IAINN YIN7XY7 nyXn N°T7 nn7yn nTa7 n'7vnn oA 2017 niwa 579
07°7717X118 D?PIT?NY NJJIDN 7Y 1701187 'YIX11 1Y°100 N21A02 .07071DN D?°NITX
NT171 11X°7 02717y ,710N NN 7y 0°INDJIN ,072°70 7¥ DN1IAIN 18WY7 D7XAD
'77y7 ,Roach & Forcese 1X1 .7100 1107¥2 "DA1TA DIDID 7¥ 727001 ,ApTN n7n0n
.527 'nya ,576 v"n

Shiri Krebs, Lifting the Veil of Secrecy: Judicial Review of 580
Administrative Detentions in the Israeli Supreme Court, 45 (3)
VANDERBILT JOURNAL OF TRANSNATIONAL LAW 639, 686-687 (2012)
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.204 'pna ,109 v"n 7°¥Y7 ,A. and Others 1771y 585

"The Court further considers that the special advocate could 586
perform an important role in counterbalancing the lack of full
disclosure and the lack of a full, open, adversarial hearing by testing
the evidence and putting arguments on behalf of the detainee during
the closed hearings. However, the special advocate could not perform
this function in any useful way unless the detainee was provided with
sufficient information about the allegations against him to enable
,0¥) him to give effective instructions to the special advocate"

.(220 'poa

"While this question must be decided on a case-by-case basis, 587
the Court observes generally that, where the evidence was to a large
extent disclosed and the open material played the predominant role
in the determination, it could not be said that the applicant was
denied an opportunity effectively to challenge the reasonableness of
the Secretary of State's belief and suspicions against him. In other
cases, even where all or most of the underlying evidence remained
undisclosed, if the allegations contained in the open material were
sufficiently specific, it should have been possible for the applicant
to provide his representatives and the special advocate with
information with which to refute them, if such information existed,
without his having to know the detail or sources of the evidence which
.(ow) formed the basis of the allegations"
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17010 "7NN0 170 TIWNT XN 071X TN 1M 110 70 nm
JUTIRNYAT 7701 1KY 0D ,]OX1 .0'A011 DMW{7id NXD 11011
TN701INNA N1'7272 TNX{710 7w '0'X0 00 W71 D1 TTYNAN A70101T awnT

.DMDI1I'0 MIToIN 7V

INN Y0 DM1A 0701 17171 02 AXAIR 7NN 1770 1w T
WNT1 Canada (Citizenship and Immigration) v. Harkat 1"1v1 .D1AQ7 11M272
ANIN NYATWAXRNDATON 7W 17175710 N7XY'Y7 715370 11'7V0 Dawnn 'l
DY DUNTIN DINADNAY N1 D'TIYNN DT 7Y 17011 D701 Mon
T121N" 7w AN1721 01177 1T000 TT710 D Va7 VAW 1 .0TTNTN T
1NN (“an incompressible minimum amount of disclosure”) "17n'1'n 171
NX1,11NDIAN "717'W7 TINT)7 TNIRD7 7'V 77100 DINIX 52°.U1127 1711 X7
DAWNIT T1'2 071X 117727 271X 1'21 011 1T JNV7 DI TIX T'RoN X7
T DTRAY N'DAN7 DAY 7Y MDDV O N3N0 TIX W27 U110 a0
7531w T2 VT'N {7'20N 17 1'AVi17 TI2NND 1721 TIYDY7 "1'10 121X1 VTIn”
1T 1127 T12'13 5111191 AN TN1TAG 1T Y71 101D X417 N1'NIa nny
T1'1 171 TR 1'21 DX T2 T11IYDA 12 'R WX, DTX TI1MD17 "01N'Ril
TIVD7 DN A "7N' 1N VTN DTR7 M0N7 WD WOATA " T70 1'7V0 DAYl

.ov 588

"Moreover, in the circumstances of the 1°Tn 7pa%7 217 'poa ,op 1IX1 589
present case, and in view of the dramatic impact of the lengthy - and
what appeared at that time to be indefinite - deprivation of liberty
on the applicants' fundamental rights, Article 5 § 4 must import
substantially the same fair-trial guarantees as Article 6 g 1 in its
criminal aspect"
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N1 T1IYD D AN17 1711 TN Q1R 1T 7' 0T A and Others 111
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.57 'pna ,op 593
.59-58 'pna ,op 594

,Secretary of State for the Home Department v. AF [2009] UKHL 28 595
.D82779 TN117 7w 10yT n1INY7 87 'pa

Daniel Kelman, Closed Trials and Secret 11 13113 .220 'pD31 ,0¥ 596
Allegations: An Analysis of the "6isting" Requirement, 80 (4) THE
JOURNAL OF CRIMINAL LAW 264, 267 (2016)
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.o¥ ,Kelman-1;223 'pD3a 0w ,A. and Others 598

.268-267 'nya ,ov ,Kelman 599

.268 'nya ,o¥ 600

Bank 1X1 .2X1XN TIwN 7°0nY D1°X{731D1 DFDIVA N7?DE APATIN 1T ninan 601
,Kelman 7xx x211nn ,Mellat v. Her Majesty's Treasury [2010] EWCA Civ 483
:272 'nya ,ov
[Dlisclosure has to be "sufficient to enable the bank
to give sufficient instructions not merely to deny,
but actually to refute [...] 'the essential allegations'
relied on by the Treasury to justify the making and
continuance of the direction." Thus "purely general
assertions" would be those that are impossible to
refute, rather can only be denied.
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0ri Nir, 'Price Tag' West Bank Settlers’'Ix1 nyminn 7v 97pn 1IN°n7 612
Terrorizing of Palestinians to Deter Israeli Government Law
Enforcement, 44 CASE WESTERN RESERVE JOURNAL OF INTERNATIONAL LAW 277 (2011)

DA X1 .(13.5.2015) 27730 11np22an 1117w A0Ka "2014 "naw 0127°D" IX1 613
NXDPN TAJ NA?70 10X "Price Tag and Extremist Attacks in Israel" m137°pn
(Anti-Defamation League)

.0V ,NXNYPN TAJ NA770 10K1 D12°Dn 614
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"Israel's 7y yinn TN 10DN1 X2100 NT1I07 11DNn 7907 X1 616
Investigation and Prosecution of Ideologically Motivated Offences
5-4 'nyl ,yinn Ta¥n 10K y?91nn ,Against Palestinians in the West Bank"
"In order to facilitate investigation efforts by the authorities, on)
August 13, 2013, the Minister of Defense declared that any association
of persons - unionized [i.e. incorporated] or not, including any
group, cell, social partnership, section or similar association -
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that uses the name 'price tag' or any other derivative with a similar
meaning is an 'illegal association' pursuant to Regulation 84 of the
Defense (Emergency) Regulations of 1945. Under this classification,
a 'price-tag' offense can be regarded as a security-related offence
that, in certain circumstances, allows for special law enforcement
measures to be taken, subject to judicial review. Defining 'price-
tag' perpetrators as engaging in an'illegal association' attests

to Israel's unequivocal stance against these phenomena and, on the
practical level, provides law enforcement and security services with
.(appropriate measures to act against them"
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Eyal Pascovich, Israel and the Northern Branch of the Islamic 619
Movement, 19 (1) ISRAEL AFFAIRS 139, 140-141 (2013)
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ABSTRACT

The Counter-Terrorism Law, enacted by the Knesset in June 2016,
sought to replace Israel’s emergency counter-terrorism framework
with permanent, modern legislation befitting a twenty-first-century
democracy and upholding the constitutional requirements of the Basic
Law: Human Dignity and Liberty. Among the main powers enshrined in
the law is the authority of the executive branch to designate entities as
terrorist organizations and to take far-reaching measures against broad

categories of individuals who maintain ties with such groups.

Against the backdrop of the enactment of the Counter-Terrorism Law
and the incorporation of the power to designate a group a terrorist
organization—previously perceived as an emergency power—in
permanent Israeli legislation, this study revisits some fundamental
questions: What is the role of the designation mechanism in a democracy?
What aims might justify empowering the executive branch to designate
groups as terrorist organizations and to take action against people based
on this administrative designation? What price do we pay for granting this

power to the executive, and what are the minimum procedural guarantees

iii
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required to ensure its proportional, proper use? Specifically, the study
focuses on an issue that is often ignored—the impact the designation
mechanism can have on the democratic space: its potential to infringe
freedom of political expression, especially for the minority; and to have a

chilling effect on activities and discourse in civil society.

The study considers these issues in light of an in-depth examination of the
counter-terrorism designation regimes adopted in recent decades by the
UN Security Council, the European Union, and four democratic countries:
the United States, Canada, the United Kingdom, and Germany. The study
proposes a theoretical framework for evaluating the potential harm to
democracy inherent in designation mechanisms, based on a combination
of parameters: the grounds for designation (is the mechanism applied
only to organizations involved in carrying out extreme acts of violence, or
also to groups with more indirect ties to terrorism?), the ramifications of
the designation (is it a “thin” preventive mechanism that entails mainly
economic sanctions or a “thick” mechanism that makes the organization
illegal in a deeper sense?), and the fairness and transparency of the
designation process. In addition, the study argues that attention should
be paid to the geographical application of the designation mechanism:
is it perceived primarily as a foreign policy tool or can it be directed
against local political movements? The comparative analysis shows that
various designation mechanisms strike different balances among these
parameters, with a “strict” approach to one of the parameters often
balanced by means of the other parameters. It also reveals the problems
inherent in the approach of the Counter-Terrorism Law, which takes a

stringent approach to all of these parameters.

The second part of the study consists of a critical discussion of the
designation regime adopted in the Counter-Terrorism Law, in light of
insights from the comparative and normative analysis. The discussion
suggests an interpretation of the law, as well as various amendments, that

could further the legitimate security aims of the designation mechanism,
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while at the same time making it fairer and less likely to cause undue
harm to democracy. Recommendations are made on three main levels,
corresponding to the parameters described above: the grounds for the
designation; the ramifications ascribed to the designation; and the
fairness and transparency of the designation procedures. Most of the
recommendations can be implemented by the officials charged with
enforcing the law—the Defense Minister, the advisory committee charged
with hearing objections to designation decisions, and the courts—without

the need to amend the law. Others require amendments.

First, regarding the grounds for designation, the study argues that the
state’s power to designate “auxiliary organizations” as terrorist groups
should be interpreted and exercised in such a way as to achieve the
specific security aim underlying this exceptional power: the need to
prevent dangerous acts of terrorism and to cut off terrorist organizations
from the resources that would enable them to achieve their objectives.
(“Auxiliary organizations” are organizations that do not themselves
engage in terrorism but actively assist organizations that do so.) In order
to designate an auxiliary organization as a terrorist group, the study
argues, it must be shown that it acts deliberately to assist the primary
terrorist organization in carrying out an organizational strategy aimed at
committing acts of terrorism, and that its activities are indeed capable
of contributing in a real way to furthering this goal. Such intent may be
deduced from the relevant circumstances. Furthermore, it must be shown
that the problematic conduct characterizes the organization as a whole,

such that criminal proceedings against specific activists are not sufficient.

Second, with regard to ramifications, the study argues that the
consequences of an administrative decision to designate a group as
a “terrorist” organization should stem from the concrete preventive
objectives that justify this exceptional power—first and foremost,
creating a foundation for international cooperation in combating the

financing of terrorists and denying terrorist groups public legitimacy.

\
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The consequences of designation are discussed in the study before
the grounds, since the definition of a terrorist organization must be

interpreted in light of the ramifications stipulated in the present law.

Third, in terms of fairness and transparency, the study calls for
strengthening the procedural guarantees for preventing unjustified
designations. These guarantees are essential for ensuring effective
relief and due process for those liable to be harmed by the designation
and for protecting the public interest of maintaining a free democratic
space. In this context, the study recommends, inter alia, adopting the
“special advocate” mechanism, which allows an individual representing
the interests of a party harmed by a designation to review the
confidential information and participate in any hearing that takes place
in closed proceedings. Moreover, the study argues that as much public
transparency as possible should be ensured with respect to the reasons
for the designation, and the designations should be made subject to

parliamentary supervision.
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