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Enterprise and Regulatory Reform (September 2008)



103

6 {713

711170 ,]11IN0 DILIR VA 19N WWN7 D1 11YN 7207 a9 - 7.5%
223 1112 '7V MRW7 w1 D VA7 Vi

— TII1"7VU1 TIXDIVYYT7 (D11 MYV DTN 1WA 1YV 7112M0 7w 1I1M0'7Ni 7V
"7 7001 .(England and Wales Court of Appeal) D"vv7 pawni na
LAWNIT "1 224 NNTI0 W TTITAY X717 ¥N1X ,2010 TIY TT'WXI (1Y
70070 M1M1 M1 DRI 7Y 110 7w 11YAwi T11'NA D Va7 DMIVYY7
OX 71XW'7 W1 17'NT71 :0717W "1WN NA070IN TNW7TTUXYARD 07w "7yl 7w
W1 72 INXT, 417D T13j7V1 DXNDX TNIW7TT 'WXNRD D'71Wi 7w D1A0N
D7V 7V11 AN 7w Nj700N AT INTZAN 21000 WNRT7 DX 71IRWY7
nMw* 7X2 ITV-71 BskyB™7 DN 7i17 W' > DAWN 1'1 XXN NIWXIN 17w
IMTNYD ,JITDIMN7 AR DX TNIWZTIN "WXNAKRD 707w 1170 1271 ,711T01
17VU1 11AN1 Y1227 fMAX f1j70Vi OX 101310 1791 210100 7111M0 7Y
D2 11N17 1121 2 Va{71 INNTN M 7w AnTAYa 110 7111 A ,007wi
V21111 701 TNWAaXN N1'INan 17.9% 7w M7y 7V101 yawiln 1T 71X
WNMTI TIX DMIVIVYT7 DAY 7' MWK T V71 7V .01 Yyl 0117
fIX"7NNY 102 ,7.5% 7W M7 ITV-1 MIWTNIT IMi7inx 7IX 11'NAi17 BskyB™n

AW V171 TINNT men

TINIA TIX DTN ITV-1 BskyB 2110 7w fj7nil ,00¥0Di D'DI0Y7 11Un
DDA 0722700 1T DAY TTINTT YTOAN 7Y 071900 Tyt 1ot
TOIX ™1V 17X TNITINY XY IN0'W7 DTl TINTTVi 71w7 1wxa
JI"7KAWTT T DA IXRIXT TTN71071 7Y Tyawi 12 TN 1V 7y

T'D'DAi 1130 TIX D'XDIN DAY 711 T 7V 1M1Iw101 7100, 71'wX)
VTN 7001 2'0 7V VW7 aMax TNY7T WWXNR 7W 07930 TiTY

Howard 1X1 1T nT1732 yyn 7112770 av7nn 7¢ mn2171 01 pn7 223
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Dismisses BSkyB's Appeal, 17 (2) UTILITIES LAW REVIEW 47 (2009)

1095-1096/4/8/08 British Sky Broadcasting:; Virgin Media, Inc 224
v. The Competition Commission; The Secretary of State for Business
:17n7) Enterprise and Reqgulatory Reform, [2010] EWCA Civ 2 (21.1.2010)
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Ofcom, Report on Public Interest Test on the Proposed 229
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.(0fcom Report 2010 :17n7) (31.12.2010)
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Ofcom, Report on Public Interest Test on the Proposed Acquisition of British Sky :1j7n
Broadcasting Group by News Corporation (31.12.2010), p. 42
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Ofcom, Public Interest Test for the Proposed Acquisition of Sky 237
plc by 21°t Century Fox, Inc (20.6.2017)

111AN2 7112°X7 DIVITXT7 IX2N AITAND OX YR X Ofcom 7w np2Tan 1770 238
:(24 'nya ,op)

We define plurality as: ensuring that the public have
available to them, and to consume a wide range of
viewpoints, across a range of media enterprises. There
should be a diversity of news media voices across
television, radio, print newspapers, and online;
preventing any one media owner, or 'voice', having too
much influence over public opinion and the public
agenda. Preventing this can be achieved by ensuring
that no one organisation or news source has a share of
news consumption that is so high that it risks exposing
people to a narrow set of viewpoints.

110



111

6 {713

127,170Vl VIX'1 DY D XXN1,]2 7V 0 22,(70T1 0197 17T i T170)
240 TN "D VAR 721 7V1Ai TN TN 720 TI17 7190 TNIXN0
JNTIN TMYTN 7207 1M107X 7¥X nawni Sky News w iiXxn Ofcom ,mimiw
DNX TIWTN '2117 XY 711797 11'N1 1NN 11 17910 11w 1271
n7vin Ofcom 7w nNj7 11 ,71'w7w 241 11INX 7w 71 7110§7 1T'NN D11IY
DI T0 7V 711N 7w Vawin IR 'AA07 0MaX 1T0na 1j7oy D
D01 7V 24271077100 77T 7V 1MVAWi TIX 11207 — XX 71001 XTI
D720 N2 7V 110A0 7w 1nyawnw qQx D Ofcom myaj7 17X D'XXNN
D'DUIAN TNYWN YN X0 717200 105 T TRTRNITY DI 7Y
TINNTN MW 7w 717A7 11'N1 027NN 17X1 130 DIDI'RA Y0y

JWR DD

AR NTNN TIX INA7 TINNT0 WA 7V Twil 170 Ofcom 1x7nin 1 7y
71U DMIXINGA T 1IN 7w D™ 0'0IDI'R1 Y97 wwnil 11
1T N1DN TINNTA MW 7V 7010 177711 223 My TNRNNWN 1170
100N 7N1'NAN L,YANY17 MAX 1100 DX 77 X7 7MYN7 awi7ani X i
NN OX X7X 12X7 TN TNYTT TNIY7ZTI0 'WYNRD D'71Wi D'WIRG

790N X7 OT'NM7 11100 7NN TIX X207 19X

D VY1j71 2018 TI'WXID WY TINNTT WY 7Y TTNYXAN TIYT0 711N
“TIVAWIT 71707 7'1VT1 XY 11100 121X DIDI'RA VAT 117N Nj70Y

.54-52 'nya ,op 239

N7TN1 0°7Y130 MPTN 731A 172 A17°0 73 AXxn Ofcom 7w nnp»T1 ,nT 7731 240
791 7y 1271 01700 11107 7300 1170 DIPTN 912 1721 (277711701 D13 T) D°07IDRN
.70 131X2 71 077y13n mpTn

.74-73 'nya ,op 241

7y DDADN 7077130 177000 7Y ATINNN 1A 7V AyIPAN 7X7XI019 Nnv) 242

1A 7€ Nyavnny 121 2UnNnn L1°3307 13X0 N9°PN0 §i7°07 1WX2 07710100 D7XXDD
N7°02 DA 7K 177X N3YNN 97702 77 07170 017K 7077130 D170 1TD 7y 0100y
.17 N1 XINY 727XD 1IRKD

Statement from the Culture Secretary on the Proposed Sky Plc/ 243
215t Century Fox Inc. Merger (12.9.2017)



MPTNTIRIN?YA 12100 7192 11711377 | 138 N1727Th gnn 112

TN 71w TINY70 17107w7 17 D'W1 "IN TN 71w 7V 1T
TI'TIDMVT TITIDOVN TIIXRNXY N'DAN7 Fox fy'¥i 07 11l JioaTini
Sky 7¥ TRV TIDVNIT 1" "WXR TININY TIN7i VXX Sky News 7w
1"1 71"120n 7TA0 D2 YN X .Fox IR 7170 ITNawnn 001 111 News
TIX N'DIANY NTIA1 7T'LAWN MY Sky News™7 11x"7 1> Fox™7 Sky News

244 DI 710 ATTIRNYY

17IW 113 V1§71 .2018 111 fIWAN JINNTIN 1w 7w 71'2100 A7nyT 71N
TNIW7T 0147 10071 Sky 7w TMIWTNN M7'WAY "'RIT1 71 1000 TIX TWKT
2 7V NDDANN M 7w ani7* 11 2°,717n 7w 1107w 1KY NX
V1 0ON7INTA Y700 w7 T 71570 'TNna (1ana 7y o 1imatwna
N71901 171X INA7 T TOIN-TIWINZA TIN'WO w1 TITNNT0 w7 n1an
1MAN1 Y0 TINT1 1000 TNYNY 11200 TIX TINNTT 71w 010 10
D2 DM7T7 AM9X N7 T JIYT7 1T 100 0137 TN YT
D711 IINTIN NI TV AN IRY 11710 7w 11111 11Ina

246 N

XN 1N 7w 720N X7 0T'N7 X107 079X {170V DX 71727 1D
N'OIN7 W' "A7W ,0'NT7i DM7NAN 12100 N7V TIX TINT0 1w
7V .0'IDT1 IR DYV Q0N X71T 1X71 VTN 7170 1A0N1 1110
1N 7712 TMIW{771 DINNA "{i7200 NM1AN" 2 MW Y17 71 N7V 0ol

247:p1100
excessive) TITI0IN D7Y 1171 X7 TN OTX DIW7 D N'0anT7 v (1)

D717 71700 7V (control

Joe Mayes, Fox Reaches Final Stage of UK Review of Sky Takeover, 244
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These guidelines deal only with [...] competitive
consequences of horizontal mergers, and challenges
will be instituted only against mergers that may lead
to detrimental economic effects. Mergers may also
have other [non-competitivel consequences that are
relevant to the social and political goals of section
7 lof the Clayton Actl. For example, mergers may affect
the opportunities for small and regional business

to survive and compete. Although such consequences
are beyond the scope of these guidelines, they may
affect the Attorney General's ultimate exercise of
prosecutorial discretion and may help the states decide
which of the possible challenges that are justified on
economic grounds should be instituted.
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ABSTRACT

This study deals with concentration of ownership processes in the news
content market and ways of contending with them by means of antitrust
laws. The term “news content market” is used here to encompass all
media, i.e., print, broadcast, and digital media. We have chosen this
definition because in the age of media convergence, producers of content
can distribute it by a variety of technological means, and the importance
of the type of medium has become secondary to the source of the news
content. Moreover, when media of various kinds are under the same or
related ownership, they are vulnerable to a similar array of pressures,
which may affect the quality of the content that they all provide to the

public, irrespective of the specific medium.

Significant structural changes have taken place in the past two decades
in the news content market in Israel. Dominant players have abandoned
the field, few “traditional” players have joined, there have been full or
partial mergers, and joint ventures have risen and fallen. Mainstream and
alternative websites have been created, as have social media platforms
and instant messaging applications for distributing news content. The
relative size of the market segments held by the various players has

changed substantially, as have their business models.
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In view of these economic and technological changes, it is necessary to
examine how well suited the present legal and regulatory arrangements
are to the unique character of the news content market and its
importance to democracy, as well as to the economic models of the news

media and consumer protection.

First we discuss the uniqueness of the news content market, which stems
in part from the economic problems entailed by information commerce,
from the unique positive and negative externalities of news content, and
of course, from the critical role of news content in ensuring the sound

functioning of a democracy.

Because the study focuses on the news content market in Israel, we then
describe the characteristics of concentration of ownership processes
in this field and map out the holders of controlling interests and the
structural ties among the commercial entities that make up the chain of

production and distribution of news content.

The main part of the study examines the legal and regulatory tools that
exist to deal with concentration of media ownership, especially the
division of labor between dedicated regulation of broadcast media and
antitrust laws. The focus is on the limits of the current antitrust laws in
trying to identify and contend with the unique problems of concentration
of ownership in the news content market. To this end we analyze
decisions by officials in recent years and consider solutions proposed in

other countries, especially in British competition law.

The study shows that current Israeli antitrust law, unlike that in many
Western countries, has no special provisions for dealing with the media
or with providers of news content. The general antitrust laws, however,
are not sufficiently sensitive to the unique features of concentration of
ownership in the news content market. They focus on the traditional
criteria of price and quantity, without addressing declines in product

quality in the democratic context of the marketplace of ideas. They
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also do not take into account that competitors in this marketplace are
motivated not only by a desire to maximize profits but also by a desire to

amass power in order to influence the public discourse.

Therefore, the study suggests ways of contending with the limitations of
Israeli law and policy: alternative interpretation of existing legislation;
considerations that the Israel Competition Authority can and should
apply and analytical and other methods that it can use; and amendment

of the Economic Competition Law to include unique rules for journalism.

We propose establishing special criteria for competition law in the
news content market, first and foremost by abandoning the traditional
view that the print, broadcast, and digital media do not operate in the
same market. In our view, consumers today do not care which particular

medium provides their news content.

The study found that the Israel Competition Authority should be
empowered to examine the effects of mergers and restrictive agreements
on diversity in the news content market. Diversity of ownership in this
market is essential to the proper functioning of the media in a democratic
society. Moreover, in the case of the print and digital media, antitrust laws
are the only supervisory means of ensuring the quality of news content.
Since Israeli antitrust law does not restrict the enforcement authorities
to acting according to considerations of economic competition, but also
authorizes them to address the quality of products and services and
the common good, antitrust laws should consider the harm done by
concentration of ownership to product quality and the common good
and ensure that the news content market can conduct its own internal

inspections of the reliability and accuracy of its products.

As we see it, the unwillingness of the Israel Competition Authority and its
top officials to consider the effect of mergers or restrictive agreements in
the news content market on its unique social concerns is based primarily

on the claim that these concerns are too amorphous or dependent on

\%
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subjective values to be included in an analysis of competition. We
therefore propose methodologies for measuring and assessing diversity
in news content markets, for assessing private entities’ control of the
media that they own, and appraising the influence of various media on
public opinion. These tools are relevant both in the market definition
stage (as they make it possible to examine the relative strength of news
content providers using various distribution technologies) and when
considering the likelihood that a merger or restrictive agreement will
cause harm to the public. In the UK, the regulator of communications
and the competition authority have adopted a similar insight, and it can

be applied immediately by the Israel Competition Authority, too.
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