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Congress shall make no law respecting an establishment of
religion or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a

redress of grievances.
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X7X ,DOWNI 1117 2N NVT 7157w 0'7'1VN0 0772 111X 'INAN 7V 1T0D1AN
NO7WN 7w 101D 7V WNN 7w 7121 '7'D7 DN121W 111 0'Wi711 D10 7V
MDAN WAINYT T 1'WIA1 TV 707 DXRTIND wAINa 1771 1Yna7
'nNN 1Nan - (strict scrutiny) "M'MNN 1717'2" 111DNY 107 11192190
7V 71T 1NAN N17X7 T2 1710 "1107wWil fIWVYNil 717'007 0" 0D™M701 X'INi
MY DIDI'RYT "WNNT W 101X VY7 D71 XN I TIIXRA7 a0
TH7Ti71TN X OXRINN Xinw1 (compelling state interest) Tn1'na 7T
1NN 7y **Awaxil 7320 01 wAIN1 1Y0i DIXNY I, 7WATI0 N7

CONGRESSIONAL RESEARCH SERVICE, THE FIRST AMENDMENT: CATEGORIES OF SPEECH 1X1 32
Edward J. Eberle, The Architecture of First Amendment Free 11 13 .(2019)
:Speech, MicH. ST. L. REv. 1191, 1205 (2011)

Core or first-order speech consists of political, religious,
academic, scientific, and artistic speech. New York Times Co. v.
Sullivan identified the very center of the First Amendment as
a subspecies of political speech: the ability to engage in
criticism of official conduct [...]1 [is] the central meaning of
the First Amendment.

,United States v. Alvarez, 567 U.S. 709 (2012) 17°3ya vy nn nyT 7vn7 X1 33
07781 077107Y2 177277 YA111 X1 D1IyD 77807 wi?ap 710 708 papnn 071 11y
,N17D7100 TN2NA TR 7INNY 111D WK D1V 703 DA .(Alvarez 171y :170'7)

- 73 11p7ATN

[Tlhere are broad areas in which any attempt by the state to
penalize purportedly false speech would present a grave and
unacceptable danger of suppressing truthful speech. Laws
restricting false statements about philosophy, religion,
history, the social sciences, the arts and other matters of
public concern would present such a threat (p. 571).

.32 ¥"n 77yY ,Eberle 1x1 12

David L. Hudson Jr., Strict Scrutiny, THE FIRST AMENDMENT 1X1 34
R. Randall 1x1 12 .(Hudson, Strict Scrutiny :17n7) ENCYCLOPEDIA (2021)
Kelso, The Structure of Modern Free Speech Doctrine: Strict Scrutiny,
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UIN NTIF W1 Y798 7Y 0N

X171 "D WAIN1 T{701V4 JIR7NAKG 7177'001 71X 112 211WNi N7Vl
- (viewpointdiscrimination) "DIN NM{717w D'D17V i1"72X" 7V YININDXI
Y1VI 71T MO0 .JIN0N VT IX 719{7Wil Ta1 TIIN2N0 0 7V 1117130 Yn7D
NO7WN 7V ,MDIN WAIN TIX 7'2407 7770 W AWXD 01 07w oani
17120 .MYTA 71w1 TINNTNG N0 TR0 107> M7 7y 17agny
TN1j7'17 71017D LAN TIT71 DD 7V 1'79X31 7110 DI woIin 7w
TIM1AD7i 7Vn 7Ynnia” 7V~117'v1 121TAY 01IVIDA W1, TN fN'ANN

36 TTID7NIN DYND 1A AWYNT7 71270 N, TN72700 TMIMDi71T0

Intermediate Review, and "Reasonableness" Balancing, 8 ELON L. REv. 291,
294-295 (2015)

1N2ANN D700 1T NIRK D1INY 72 177N DTN .0V ,Hudson, Strict Scrutiny 35
- 710720 PIINA D?YA130 071700 AR 79 DN170710 1P7K7 D11INKD 07101 AK7an
07TRYINN Y11 1T0N1,T1210 10 11ATKY7 7¥Nn Y170 100 7y 101K 170N 11217
.0°3D2 DNXY1 D777 07701379 D2T77307

Lackland H. Bloom Jr., The Rise of the Viewpoint-Discriminationix1 36
11°7yn vaYnn n°1 ,7y181 73 1°7XN 1aNnn .Principle, 72 Smu L. Rev. F. 20 (2019)
n7N10 OX 0A 12791 ,020 D773 D7D 7Y N773X3 ANDY 1TDN IW7K X7 D71y0 X{77INKD
NI0 AT piNa .(36-35 'nya ,0v) P11AD7 7731 1217 DPpYN N317NAN ,N17ANNR D77
,(Iancu 1771y :17n7) Iancu v. Brunetti, 588 U.S. (2019) 1°Tn 7037 1070 172 nian
1NIX1 .077077 7YY IX 07?1010 °071 INDN 71070 DIP?1 7Y 1DX WX 710 7081 12w
nLITIPNT ,LV7NIN ND?XI VAN DTI7I Y71 7Y N?78X 7Y 11D7K7 1170 70T 1DN?0N 1773y
7y 170N 121TAY DIYAN D72 AY?27" 72 N177X ,2170 7V 1°TN 703 OK NAND WK A7
:12Nnn 71277 .(32 'nya ,op) "11°TN OX ON77DND DAN 0TI{7] DDA

Following Matal and Iancu, it seems clear that the Court has
fashioned a per se rule against viewpoint-discriminatory
regulation with no opportunity for the government to save the
law by satisfying strict scrutiny. That may not always have
been the case as the principle developed, but it seems to be
where the Court has ended up (p. 36).

77y%7 ,Kelso 1X1 N17NNN 011772 1171A VAN DTI73 DDA 7y N773N N2A7w nyT7
.34 p'n
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,36 ¥"n 77yY7 ,Bloom 11 12 .R.A.V. v. City of St. Paul, 505 U.S. 377 (1992) 38
.25 'nya

.(Black 1771y 117n'7) Virginia v. Black, 583 U.S. 343 (2003) 39
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Agency for International Development v. Alliance for Open Society, 45
133 S. Ct. 2321 (2013); John R. Vile, Agency for International Development
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In this context, the definition of "opinion" [...] should generally
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Rightly or wrongly, many associate Mill's On Liberty with the
motif of a "marketplace of ideas," a realm that, if left to
operate on its own, will drive out prejudice and falsehood and
produce knowledge. But this notion, like that of a free market
generally, is predicated on a utopian conception of consumers.
In the case of the metaphor of the marketplace of ideas, the
utopian assumption is that conversation works by exchange of
reasons: one party offers its reasons, which are then countered
by the reasons of an opponent, until the truth ultimately emerges.
But conversation is not just used to communicate information.
It is also used to shut out perspectives, raise fears, and
heighten prejudice (Jason Stanley, "What John Stuart Mill Got
Wrong about Freedom of Speech," BosToN REVIEW (Sept. 4, 2018))
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Furthermore, although freedom of opinion is not listed among
those rights that may not be derogated from pursuant to the
provisions of article 4 of the Covenant, it is recalled that, "in
those provisions of the Covenant that are not listed in article 4,
paragraph 2, there are elements that in the Committee's opinion
cannot be made subject to lawful derogation under article 4".
Freedom of opinion is one such element, since it can never become
necessary to derogate from it during a state of emergency (CCPR,
General comment No. 34: Article 19 (Freedoms of opinion and
expression), 102nd Sess, adopted 12 September 2011, UN Doc CCPR/C/
GC/34, par. 5.)

:10-9 'poa ,op X0 211

No person may be subject to the impairment of any rights under the
Covenant on the basis of his or her actual, perceived or supposed
opinions. All forms of opinion are protected, including opinions
of a political, scientific, historic, moral or religious nature.

It is incompatible with paragraph 1 to criminalize the holding

of an opinion [...] Any form of effort to coerce the holding or

not holding of any opinion is prohibited. Freedom to express
one's opinion necessarily includes freedom not to express one's
opinion.
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5. The state shall ensure the existence and operation of a public
radio and television service. 6. The structure and operation of
public sector media shall safequard their independence from
the Government, the Public Administration and the other public
authorities, and shall ensure that all the different currents

of opinion are able to express themselves and to confront one
another.
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Article 11 of the Declaration of the Rights of Man and of the
Citizen of 1789 proclaims: "The free communication of ideas and
opinions is one of the most precious rights of man. Every citizen
may thus speak, write and publish freely, except when such freedom
is misused in cases determined by Law." In the current state of
the means of communication and given the generalized development
of public online communication services and the importance of

the latter for the participation in democracy and the expression
of ideas and opinions, this right implies freedom to access such
services.
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